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It was November 1934, and yet another chapter in federal Indian policy
had just drawn to a close. From George Washington's Revolutionary
War-cra policy of accommodating Indian tribes through tn:aties (he
needed their help), to the Supn:me Court's early nineteenth-century
tribal-sovcn.:ignty-protc:ctivc: policic:s, to Andn:w Jackson's policic.;s of

n:moving eastern tribes to the West (often, Oklahoma), to the confine
ment-on-then:servation policies that made famous the name of George
Annstrong Custer, to the assimilationist '"gentleman fanner' policies of
bn:aking up and "allotting" the n:servations, to the early-twentieth cen
tury policies ofaggn:ssive land-base encroachments and not-so benign
neglect, federal Indian policy had oscillated wildly befon:. By 1928, the
famous Merriam Report had n:cognized that the bn:akup of tribal land
bases effectuated by late nineteenth-century "allotment"' policies (and
subsequent Hobbesian non-Indian pn:dation) had proved disastrous to
most tribal members.

But in 1933, Franklin Roosevelt appointed John Collier Commis
sioner of Indian Affairs, and Collier had a new vision. Convinced that
both allotment (the breakup of communally-held n:servalions into dis
cn:le parcels mon:-or-Icss "owned" by tribal members and others really
owned by non-Indians) and federal dominance over tribal-management
matters had been counter productive" Collier was detemlined to end
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them,and he enlisted the help ofFel ix S. Cohen in so doing. Cohen, who
had just earned graduate degrees in philosophy (Harvard M.A. 1927,
Ph.D. 1928), and law (Columbia LL.B.1931),joined the Department of
Interior as an Assistant Solicitor in 1933. His task was to help draft the
legislation that Collier hoped would ring in the new era.

Cohen was well-suited to the mission. A political idealist sympa
thetic to the plight ofthe underprivileged, and (as so frequently coincides
with such views) a "legal realist" suspicious oflegal formalism, Cohen
was anything but averse to social engineering. To Cohen, Indian policy
seemed a promising arena since its status quo had been generated not
only by naked avarice but by other (sometimes well-intentioned) social
engineering, the effects ofwhich Cohen might undo. The Collier/Cohen
plan would be reflected in the Indian Reorganization Act ["IRA"] that
Franklin Roosevelt signed into law on June 18, 1934.

Except with respect to Oklahoma's Indian tribes (which were
added to the new regime in (936), the IRA was a sea change in federal
policy. Recognizing that both the quantity and quality of lands benefi
ciallyowned by tribes and tribal members had been rather spectacularly
diminished since allotment had begun in the 1880s, the IRA ended allot
ment and extended the federal trusteeship over lands previously allotted
to tribal members; those lands were thus protected against improvident
and/or exploitative sale. But equally importantly, the IRA's new poli
cies would re-empower tribal members governmentally by explicitly
authorizing tribes to organize and, upon majority vote and approval by
the Department of the Interior, adopt tribal constinltions. Collier, Co
hen, and Congress reasoned that such legislation would facilitate tribal
selfgovernment, lift the heavy hand of federal bureaucracy, empower
tribal entrepreneurship, and make "tribal sovereignty"something more
than a slogan once again.

Even before the IRA's enactment, sixty tribes had filed constitu
tions or documents in the nature ofconstitutions with the Department of
Interior; the unwritten Iroquois constitution traced back to the fifteenth
century, and the Cherokee, Choctaw, Chickasaw, and Osage constitu
tions were reduced to writing during the nineteenth. It would tum out
that under their inherent sovereignty, tribes already possessed such gov
ernmental and organizational powers as the IRA sought to "give" them
as a matter of federal law; the Navajos and other tribes who rejected
the IRA's offer of structure (that part of the IRA was strictly voluntary)
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would g~n~rate th~ir own constitutions andlor ~g~n~rat~ th~ir own
governmental structures ind~p~nd~nt of the IRA's fram~work. But th~

f~d~ral-court cas~ law ckarly ~stablishing thos~ propositions would
com~ later, and th~ issu~ was uns~lll~d as of ~arly 1934.

So to help thos~ trib~s who adopt~d th~ IRA fram~work and who
sought fed~ra Iassistanc~ in reorgan izing, th~ Departm~nt ofth~ Interior
pr~pared to lend a hand, and again cam~ Felix Cohen to th~ fore. His
Basic Memorandum on the Drajiing of1i1bal Cons/illilions was promul

gat~d as an infonnal Bu~au of Indian Affairs (th~n, "Indian S~rvic~")

docum~nt on Nov~mb~r 19, 1934. An add~ndum on th~ drafting of
tribal bylaws-which remain an arcan~ remnant of Cohen's approach
in some tribal (re-)constirutiw docum~nts to this day-follow~d on
Nov~mb~r28.

Coh~n 's Basic Memorandum remain~d solely an int~mal Indian
S~rvic~ docum~nt, and it was n~va adopt~d as fonnal f~deral policy.
The reasons b~hind its lack of its fonnal adoption remain unclear, but
it may well b~ that Coh~n's pot~ntially-<:mbarrassing ~ditorializations

contribut~d to that result. Passag~s such as "Th~ whok history ofth~

Indian Offic~ has b~~n one of continued encroachm~nt upon the affairs
ofth~ tribe" (p. 55), and "It is important that the Indians give th~ir best
thought to d~vising ways of~liminatingthe spirit ofselfishness and nar
row partisanship which has disgraced som~ Indian tribal councils" (p. 96)
conv~y some ofCoh~n 's frank and unvamish~d tone. It may also be that
th~ sheer quantity of issues spoken to by Cohen's Basic Memorandum
and th~ diversity of th~ trib~s it would pot~ntially affect~ounseled

both Coh~n and th~ Indian Servic~ against promulgating a pot~ntially

~xhaustiw official document that might ultimately prove 100 influential
among tribes, andlor too limiting of the Service's flexibility.

But serve as a guideline to th~ Indian Service's criteria for approv
ing IRA tribal constitutions it did. Cohen's Basic Memorandum was a
comprehensiw one (along with his accompanying Bylaws memorandum,
running to 171 pages as print~d in the book now b~ing reviewed). The
topics it discusses-and many of the issues it sought to eff~ctively ad
dress-are often strikingly rekvant to present times, running th~ gamut
from sugg~stions regarding the selection ofa tribal nam~ and stat~ment

of tribal purpos~s to membership qualifications, tribal gowrnmental
strucrure, officials' titks, the incorporation of still respected traditional
tonns oftribal governm~nt(not all were, or are), elections. criminal law,
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tribal wolfare, and individual rights.
Coh~n was not a d~ity; whik virtually all ofth~ issues Coh~n ad

dres~d still v~x mod~m tribal gov~mm~nts in varying d~gre~s, som~ of
his suggestions would prow presci~nt,oth~rsnot. Among th~ fonn~ran:
his sugg~stion forth~ inclusion ofa "saving clau~" in tribal constitutions
(p. 75) so as not to constitutionally foreclo~ tribal exercises of power
not recogniz~d by t"d~ral law as of 1934 but that might b~ n:cogniz~d

in th~ future. Among th~ latt~r W~re Coh~n 's ~xpress~d pref~ren~ (p~r

haps influ~nc~d by th~ N~w Deal's ~arly ~xp~rienceswith the Supn:m~

Coun?) for on~-brdnch tribal gov~mmcnl (amI resistance lo scpardtion
of-pow~rs) on ~ffici~ncy grounds (pp. 28-32). As experience has shown,
on~-branch govemm~nts are as potentially susceptibl~ to gridlock as
multibranch on~s, and may b~ more susc~ptibk to wnality and corrup
tion when: the t~mptations to venality and corruption an: strong.

Coh~n sought mightily (if imp~rf~ctly)to b~ appropriatoly def~ren

tial to th~ fact that it was th~ tribes'sowreignty-not his-that h~ was
holping to structure. Though both his work on th~ Indian R~organization

Act and his tribal-constitution-drafting proj~ct, he was an~mpting no
kss than to facilitat~ th~ (re)building ofn~w worlds. Whil~ non~ ofth~

resulting tribal gowmm~nts prov~d r~mot~ly utopian (many, ind~~d,

b~cam~ dysfunctional and W~re r~plac~d), Coh~n's IRA and constitu
tional-drafting proj~cts lett Indian country b~tt~r than what had gon~

imm~diatoly before. As John Colli~r would not~ in 1963, th~ post-1934
p~riod of tribal-constitution drafting, which was accompani~d by som~

urg~ncy, probably refl~ct~d "th~ great~st numb~r [ofconstitutions] ~v~r

writt~n in an ~quivaknt kngth oftim~ in th~ history ofth~ world" (p.
xxiv), and whik it is not always th~ cas~, som~tim~s, as Louis Brand~is

remind~d us, it is mOre important that a matt~r b~ s~nkd than that it b~
s~nkd right. Coh~n's work holp~d to s~nk many things, and h~ oft~n

(if not always) h~l~d to s~nk th~m right.
Th~ University of Minn~sota's David Wilkins rediscowred th~

unpublish~d manuscript ofCoh~n's Basic Memorandum at Yak's B~i

n~ck~ Library (which holds most of Coh~n's pap~rs), and along with
th~ (lightly ~dit~d) Basic Memorandum Prof~ssorWilkins has includ~d

a holpful and woll-ref~renc~d cont~xtualizing introduction to Coh~n's

work. Th~ volum~ b~ing revi~w~d also contains (as app~ndic~s) th~

controv~rsial "Modol Constitution," "Modol Corporat~ Chart~r," and
a proposed tribal-constitutional outline, all of which W~re distribut~d
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by the Indian Service to at least some tribes during 1934 and 1935.
Those documents, along with Cohen's Basic Memorandum, will be of
vast inten:st to all scholars in the field, and as published an: sufficiently
n:adable (sometimes, self explanatory) to be of gn:at value to serious
students of tribes and tribal governments at all levels. The University
of Oklahoma Pn:ss-which has since 1932 published the enormously
influential "Civilization of the American Indian" scries--has with this
volume begun a new series, the "American Indian Law and Policy" se
ries, to pamllel its venembk Civilization serieS. Underthe insightful and
energetic leadership of Professor Lindsay Robertson of the University
of Oklahoma's College of Law, the new Low and Policy series has the
promise to make an enormous contribution to the Indian-law field, and
the publication ofCohen's Basic Memorandum as its inauguml volume
only n:inforces that potential.

The 550 or so Indian tribes in the United States have taken things
quite far since 1934, the IRA, and Cohen's Memorandum. A can:ful
n:ading of this book will n:ward the n:ader with historical perspectives
and will spark cn:ative thoughts about the futun:. 1 n:commend it to all
n:aders of th is n:view.

Dennis W Arrow
Oklahoma City University School of Law




	page187
	page188
	page189
	page190
	page191
	page192

