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ABSTRACT

On New Year’s Eve 1939 three members of the Rogers family were
murdered, and two small children escaped. Authorities thought the
murders were committed by prison camp convicts allowed to roam
[freely with minimal supervision. A local farmer came forward and
identified two prison camp convicts as the murderers. Oklahoma
Governor Leon Phillips sent special investigators to Choctaw
County. The governor on 12 January announced the confession
implicating convicts was a hoax. Instead, two African Americans
were charged. One, W. D. Lyons confessed but alleged beatings
and torture were used to extract the confession. Locals, white and
African American, remained convinced the convicts were at faullt.
The case attracted Roscoe Dunjee, the NAACP, and ultimately
Thurgood Marshall who became Lyons’ co-counsel at trial and
lead attorney in appeal. Dunjee, the NAACP, and Marshall were
attracted as the case was ideal to raise the profile of the NAACP.
This raised a conflict between Marshall’s obligation to his cli-
ent, Lyons, and his obligations to the NAACP. Marshall failed
to challenge the absence of African Americans on the jury. After
Marshall's Supreme Court appeal failed local white and African
Americans pressed for Lyons’ release. After incarceration from
1940 through 1961, Lyons was paroled by Democrat Governor J.
Howard Edmondson and pardoned in 1965 by Republican Gov-
ernor Henry Bellmon. Lyons lived another 30 years in Okfuskee
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where he married and fathered two children.

The New Year’s Eve murders and subsequent arson at the Choc-
taw County Rogers family shack led to the worst instance of Okla-
homa political corruption and misuse of Oklahoma’s criminal
justice system, to my mind, unsurpassed, perhaps unsurpassable.
The clash of interested parties ensured the murderers were never
brought to justice while a young innocent African American was
sent to the State Prison for twenty years. Those with a stake in the
affair included the local sheriff and county attorney, the governor,
the NAACP, local residents, including the victim’s family, and,
most of all, W. D. Lyons, the young African American convicted.

THE ROGERS FAMILY MURDERS
Sunday, 31 December 1939, New Year’s Eve, two persons ap-
proached the Rogers’ rural Fort Towson area home. One fired a
shotgun through the window killing Elmer Rogers. His wife Marie
ran out the back door shouting to their son James Glenn to run,
which he did, scooping up his younger brother Billie Don. A flee-
ing Marie received a shotgun blast. Marie and Elmer were chopped
with an ax and the house set afire. A third son, Elvie Dean, hiding
under a bed, died of smoke inhalation. Making it to the highway,
James Glenn and Billy Don were picked up and taken to the Choc-
taw County sheriff’s office.
“Eight-year-old Glenn Rogers, a weeping, tow-headed
farmer boy, told in a shrill, shaking voice today how a qui-
et New Year’ eve at this tiny home in the wooded Kiamichi
Mountain country had been turned into a night of horror by
two men who killed his father and mother and burned their
home. ... He told officers that two men whom he never had
seen before shot his father through the window, killed his
mother when she attempted to flee, spread coal oil around
the house, then touched matches to the furnishings.’”
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County Sheriff Roy Harper — County Attorney Norman Horton's
Investigation

Local suspicion fell on convicts at a prison work camp between
Fort Towson and Sawyer. The Sawyer work camp was under the
jurisdiction of Jess Dunn, warden of the state prison at McAlester.
Prison sergeant, Joe Adair, supervised the work camp. Adair main-
tained lose control over the convicts. They were permitted to roam
freely about the area, some had guns and vehicles, lived with girl-
friends nearby, were habitues of local drinking and bawdy estab-
lishments.?

The local investigation was led by Choctaw County officials,
Sheriff Roy Harper and County Attorney Norman Horton. Both
were Democrats elected for two-year terms. Both were relatively
new to their jobs. Neither was directly implicated in the recent
federal prosecutions and convictions of corrupt Hugo police of-
ficers. Choctaw County affairs was not immune to the corruption
and political undertow of the day. Whatever hierarchy there was,
Horton and Harper were relatively low on it. What we know of
these investigations is roughly as follows.

Tuesday 2 January 1940 Information started coming to authorities
implicating prison work camp convicts, Frank Wellmon and Floyd
Carpenter. They were arrested.* Ten days later, sheriff Roy Har-
mon announced the crime was solved. Mrs. Pruda May Worts, age
72, told authorities her nephew, Huston Lambert, a 28-year-old
Choctaw County farmer, could identify the killers.

“Solution of the gruesome triple arson tragedy ... was
claimed Friday by Roy Harmon, Choctaw county sheriff-
Behind prison walls at McAlester Friday were two convicts
from the Sawyer prison camp near here, both accused of
the triple murder by Houston Lambert, 28 years old, Fort
Towson farmer. Lambert told county officers early Friday
morning that the two prison camp trustees, at the point of
a gun, forced him to drive them to the Rogers home the
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night of the tragedy ... At McAlester early Friday, Lambert
confronted the suspects in their cells and identified them as
the two he drove to the Rogers home. Both convicts denied
his statement. ’”

The next day, Saturday 13 January 1940, Choctaw County prose-
cutors announced they were ready to file murder charges against
Lambert and the two convicts. They found a bloody axe at one
suspect’s home, possibly the one used to smash Mrs. Rogers’
head. The murder motive seemed to be $80 Rogers had won in a
dice game with the convicts.® Charges were never filed, however.

Monday 15 January 1940:
“Sheriff Roy Harmon said ... the case still presented per-
plexing angles and that the charges cannot be filed until
they are cleared up.’”

Friday 19 January 1940:

“County Attorney Norman Horton said Houston Lambert,
28-year-old farmer told him a shotgun used in the killings
had been thrown into the [Gates] creek. Although Lambert
had given several other versions of the tragedy in which
officers placed little credence, Horton said he was inclined
to believe his latest story. The county attorney said Lam-
bert has absolved several convicts he at first named as the
slayers and now says that he and Jim Thompson, a convict,
were involved. The farmer admitted he was not ‘forced’ to
accompany the slayers, as he first contended, but says he
was ‘influenced’ by Thompson to go to the Rogers home
under an agreement to split whatever money they could
take from Rogers, Horton said. After being questioned
for several hours, Horton said Lambert told him Thomp-
son shot Rogers and his wife through the window and
that Lambert poured kerosene on the bodies and fired the
house. The county attorney predicted finding of the weap-
on would provide a clue which would solve the crime.”
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For three weeks, between 2 and 22 January, local authorities had
obtained information and a confession implicating work camp
convicts in the Rogers” murders. Then, Monday 22 January, the
Oklahoma City Times reported accusations against the prison
camp trustees ‘gave impetus’ to the governor sending down his
investigators who reported back there was nothing linking trustees
to the murders.’

Governor Phillips’ Vernie Cheatwood and Bert Steffee Investiga-
tion

Leon Phillips was a “star lineman on Oklahoma’s 1915 [National
Championship] football team.”'® As an Okfuskee County attorney
he successfully defended local election officials in one episode
of a long federal court battle. Okfuskee County election officials
were notorious for denying the vote to African Americans. Phillips
defended them in court.!! Phillips was elected to the State House
of Representatives, made Speaker, then elected Governor. He was
hard working and detail oriented. Scales and Goble capture Phil-
lips as “a man capable to consuming political hatreds.”!> One gets
the impression Phillips saw a political landscape populated by
pawns. Some pawns were threats. Governor Phillips had special
Investigators looking out for his political interests, “reporting only
to Phillips such useful data as the campaign plans of his oppo-
nents, as well as the business and marital problems of would-be
independent legislators.”!3

By the second or third day of January it began to appear the lo-
cal investigation would implicate the management of Oklahoma’s
school lands, on which the prison camp was located and the State
Prison at McAlester. There was a direct line of responsibility from
the work camp to the governor. The governor was and is the per-
manent chair of the Land Office Commission.'* Managing state
lands as a recreation area for unsupervised convicts, including
murderers, had the potential of derailing the remainder of his term
leaving Phillips sitting in the middle of a toxic mess. Monday, 15
January 1940 the governor announced the Land Office Commis-
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sioners would end use of prison labor."” By early March 1940,
the New Deal Works Project Administration (WPA) took charge
of the soil conservation work.'® Bringing in the New Deal WPA
solved an immediate problem for the anti-New Deal governor. The
governor is also responsible for the state prison and its warden.!’

The governor quickly realized the Choctaw County murders posed
a political threat evidenced by the work camp shakeups. He sent
down his special investigators, Vernie Cheatwood and Bert Stef-
fee. to Choctaw County.'® Cheatwood and Steffee engaged Reasor
Cain, a Frisco Railroad Special Officer, and Oscar Bearden, a local
constable.!” Oscar Bearden and Reasor Cain were peculiar persons
to join a murder investigation. Neither appears to have been part
of the Sheriff and County Attorney’s investigation focused on the
work camp convicts. A year earlier, March 1939, Bearden, along
with six others, including Hugo police chief Jim Lindley, were
convicted in federal court of conspiring to protect untaxed liquor
shipments passing through Hugo.

Bearden and his fellow conspirators were awaiting appeal at the
time of the Lyons arrest.”” Soon after, on 8 February 1940, the
10™ Circuit Court of Appeals affirmed the convictions. Testimony
documented Oscar Bearden was a thoroughly corrupt law officer.
While Reasor Cain was not a defendant, he was a habitue of the
corrupt police station and testified as a defense witness on behalf
of Bearden and the others.”!

The Cheatwood — Steffee investigation leading to Lyons’ arrest
was behind the scenes. Details were not brought out at trial. They
can only be inferred. We can assume they did not look into the
convicts and the work camp. ? Instead, they looked for killers,
who, when found, could not embarrass or harm the governor. Fall

guys.

The governor’s investigators learned W. D. Lyons, a young Af-
rican American, a convicted chicken thief, lived near the Rogers
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home. Lyons had been seen with a shotgun wrapped in a news-
paper wandering field and wood ostensibly hunting rabbits. Fish-
ing and hunting commonly supplemented local diets. The Cheat-
wood-Steffee investigation determined Lyons had borrowed a
broken but usable gun and purchased a couple of shotgun shells.
As Lyons lived right there, the investigators had no trouble finding
people who remembered seeing Lyons with an African American
friend, Van Bizzell, in that vicinity about the time of the murders.
When Cheatwood and Steffee had their fall guys their next task
was to bring around Sheriftf Roy Harper and County Attorney Nor-
man Horton. That took over a week. Governor Phillips then could
announce the white farmer’s confession and white convict arrests
were a ‘hoax.’?

The motive for the ‘hoax’ was never explained. Nor was how a
‘hoax’ coming to involve so many unconnected persons, even a
murder confession. Houston Lambert, who had confessed and im-
plicated convicts, was released. When asked by a reporter about
what is going on, Lambert replied “I just don’t know.”**

County Attorney Norman Horton at this point, Wednesday 24 Jan-
uary 1940, offered a revised scenario of the investigation. The ini-
tial murder suspect was W. D. Lyons all along.

“It was [Lambert’s] statement, Horton said Wednesday,
that diverted their investigation of the Negro against whom
suspicion was thrown nearly two weeks ago. At that time
police sought to question Lyons, but he fled from them and
escaped. When the inquiry was resumed a few days ago
officers found that Lyons had been seen in the neighbor-
hood of the Rogers home carrying a shotgun the afternoon
before the three were killed.

Finally, Friday 26 January 1940, County Attorney Norman Horton
announced W. D. Lyons and Van Bizzell would be brought from
McAlester prison to be arraigned for the Rogers murders.*



88 | OKLAHOMA POLITICS
VOL. 34 / November 2024

Lyons had not fled police. He was in the Choctaw County jail for
two weeks. W. D. Lyons had been held incommunicado with no
access to an attorney or appearance before a magistrate. By 22
January 1940, the local authorities had come aboard with the gov-
ernor’s hoax scenario. We can only imagine what went on between
the local authorities and the governor’s people. In the end, Sher-
iff Roy Harper and County Attorney Norman Horton went along
with what many in Choctaw County, white and African American,
thought was a frame-up. Authorities gambled few would care if
an innocent African American illiterate convict was unjustly sen-
tenced to death for murder. The local law enforcement corruption
was already documented in the federal trials which convicted Hu-
go’s police chief and one of the Cheatwood — Steffee investiga-
tors, Oscar Bearden.

Roscoe Dunjee, Stanley Belden, Thurgood Marshall and the
NAACP

In 1915 Roscoe Dunjee began The Black Dispatch African Amer-
ican newspaper in Oklahoma City. The same year Dunjee helped
form the Oklahoma City chapter of the NAACP. In 1932 Dun-
jee organized the Oklahoma State Conference of Branches of the
NAACP. He served as State President 1932 — 1948 and on the
NAACP National Board of Directors. Dunjee linked Oklahoma
litigants with NAACP attorneys in a number of landmark Okla-
homa cases.”’

Through his newspaper and the Oklahoma NAACP organization
Dunjee had a network alerting him to matters of interest to African
Americans. Likely, NAACP Idabel branch leader, H. W. William-
son, gave Dunjee an early alert when the Rogers murder investi-
gation turned from white convicts to African American W. D. Ly-
ons. The point of interest were local stories of beatings and torture
leading to Lyons’ confession. Idabel is less than 50 miles down US
70 from Hugo. H. W. Williamson became the point person for the
Hugo NAACP effort.
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As NAACP State President Roscoe Dunjee was concerned with
broad patterns of government-inflicted injustice upon African
Americans. The NAACP could not stand behind every Oklahoma
African American accused of a felony. The immediate NAACP
issue in the Lyons murder case was not Lyons’ guilt or innocence.
It was the alleged vicious beating of an African American to gain
a confession and the subsequent alleged casual violation of the
accused’s basic civil and constitutional rights. The NAACP was
desperate for scarce funding, new membership, and publicity. The
Oklahoma NAACP needed a drum to pound. Dunjee framed the
Lyons case from this organizational perspective.

National and local organizations dedicated to opposing legal injus-
tice mounted a gargantuan effort to protect the unjustly accused.
But their goals conflicted. Given a choice between saving the vic-
tim of the injustice or continuing to fan flames of public outrage,
they often chose to keep the case alive to strengthen organizational
membership and fundraising. In this instance organizational goals
perpetuated, rather than ameliorating, a horrible injustice.?®

By February 4™, 1940, Dunjee hired white Cushing attorney Stan-
ley Belden to represent accused murderer W. D. Lyons. Belden, a
Kansas native, attended Northwestern Oklahoma Teachers Col-
lege, now Northwestern Oklahoma State University, in Alva. He
studied law at Cumberland School of Law in Lebanon, Tennes-
see.”

Dunjee later told Thurgood Marshall:

“I employed Belden at a time when only a white man could
have gone into Hugo, and at the request of Negroes in that
section who advised me that relations between the races
were very strained. It is well that I did employ Belden for
he has been able to secure the testimony of a large num-
ber of whites who otherwise perhaps might have failed to
testify. "



90 | OKLAHOMA POLITICS
VOL. 34 / November 2024

Belden, as an American Civil Liberties Union (ACLU) attorney,
defended Communists, union members, and Jehovah’s Witnesses.
He defended unpopular causes in the courtroom and in appeals.

For Roscoe Dunjee the way forward for the Oklahoma NAACP
was to involve the national office, especially its Special Counsel
Thurgood Marshall. In March 1940 Dunjee wrote the NAACP Ex-
ecutive Secretary Walter White, enclosing a newspaper clipping
with details of W. D. Lyons’ beating and torture.
“I wish you would advance me $100.00 immediately ... 1
am attempting to dig into ... the terrible flogging given to
this Negro in order to extort a confession.”!

Roy Wilkins, Assistant Secretary to Walter White in New York,
wrote back 18 April 1940 “am mailing ... [a] check for $75 today.
Best we can do. Sorry.”3?

As intended, Dunjee’s letter created interest in the NAACP New
York headquarters. However, the national headquarters was itself
pressed for funds. Many cases competed for attention. The NAACP
leadership had to triage. They needed winnable cases they could
bring to the United States Supreme Court. If successful, such cases
could change the law and law enforcement throughout the nation.
Such cases, incessantly publicized, would bring needed support
and prestige to the NAACP. The NAACP was in competition with
the ACLU, the Communist Party and other groups fighting on be-
half of the disadvantaged.

Thurgood Marshall, age 32, was NAACP Special Counsel and Di-
rector of the NAACP Legal Defense and Educational Fund. He
had already litigated before the U.S. Supreme Court and had pend-
ing cases in Texas and Connecticut. He was very pressed for both
time and funds. But, as Director of the NAACP Legal Defense and
Educational Fund, he was also charged with raising money. To
do that he needed publicity, publicity showing the NAACP at the
forefront of the battle against injustice.
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Wednesday 11 December 1940 Marshall wrote Dunjee, opening
with the April $75 loan:
“I wonder if you would let us know whether or not the item
will be repaid in the near future so we can use it on our
other cases. ... The other question is that we would like
to have a full report on this [Lyons] case because we con-
sider it a most important one and the type of case which
captures the attention of all of us. ...I am wondering if you
would give us the ‘lowdown’ on the entire situation.”

Dunjee wrote back on Thursday 26 December 1940:
“Since we offered defense for Lyons the court has through
some subterfuge, or another refused to docket the case.
Before the primary, it was commonly known that the offi-
cials in Hugo County [sic. Choctaw County] did not want
the case called because it might react disastrously to the
candidacy of the County Attorney and Sheriff.

Here, Dunjee was prescient. By 1943 both County Attorney Nor-
man Horton and Sheriff Roy Harmon had been defeated, replaced
by Ralph K. Janner and Cap Duncan, respectively. Dunjee goes
on:
“There is also another element which enters. The gover-
nor’s office sent a man down to the county and this man is
known to have whipped and clubbed Lyons almost into in-
sensibility. This is a wide-open case ... the whites down in
Hugo are very much inclined to be with Lyons and against
the elected County officials. ...this is one where I believe
we could attract the attention of the entire nation.”*

At this point, December 1940, Lyons has been jailed ‘for safe-
keeping’ at the state prison since January.*® His co-defendant, Van
Bizzell, was released on bail in July. Lyons’ attorneys discussed
with Dunjee seeking a writ of habeas corpus, but they chose not
to. A writ of Habeas corpus would force authorities holding Lyons
to justify holding him without trial. It is clear they did not dis-
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cuss this strategy with their client, Lyons, nor get him bail. The
legal team’s consideration, instead, was keeping the case alive for
national publicity and fundraising for the Oklahoma and national
NAACP. Bailing Lyons would end his usefulness to the NAACP.
Lyons’ priority, in contrast, was gaining release from jail.

Thursday 11 January 1941, Thurgood Marshall wrote back to
Dunjee. Marshall wanted to know if this would be a NAACP case.
3"Dunjee replied:
“I am of the opinion that this is one of the most important
cases we have attacked. It is a perfect natural so far as
winning is concerned. ... What I want to suggest is that
you arrange to come down for the trial. Immediately fol-
lowing the trial, I can have you speak in half dozen points
of the state which will make it possible to soften the cost of
transportation and [etc.]. ... I believe you would be doing
a fine thing to step in right at this point so that the National
Office can take the spot-light and therefore revive associ-
ation activity all over the U.S. ... As the matter stands no
there is no ill feeling against Lyons. The community will be
with him. Public sentiment has completely changed in and
around Hugo. The only trouble will come from the officers
who worked with the Governor’s investigator. They [Sher-
iff Roy Harmon and County Attorney Norman Horton] are
no longer officers, for the white and Negro citizens defeat-
ed the sheriff who served at the time Lyons was beaten.

Local Residents, Whie and African American, and the Victim s
Family

Local whites were on Lyons’ side. Their horror at the Rogers mur-
ders was only amplified by authorities exonerating felons that
locals were confident did the crime. They were angered by au-
thorities railroading two African Americans white locals thought
innocent. The father of victim Marie Rogers, E. O. Colclasure,
helped form a local NAACP chapter.* He led the effort to free
Lyons well after the NAACP had given up.
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The Chicken Thief

William Douglas [W.D.] Lyons, a 19-year-old Ft. Towson youth,
was caught Thursday 13 January 1938 at 1:30 a.m. with some
chickens, a pistol and flashlight. By 3 p.m. that day he had been
sentenced by District Judge George R. Childers to a three-year
sentence at McAlester penitentiary. #

At the time, an illiterate young southern rural African American
male stealing chickens was a trope on stage and literature.*! It was
also a reality. We can notice in the course of thirteen and a half
hours young Lyons was arrested, arraigned, tried, and sentenced to
three years in the penitentiary by Judge Childers. For some reason
he did not serve all three years. As it turned out, it would have been
better for him if he had at least served two years. For many young
male African Americans, then and today, an arrest, even over a
trivial matter, can disastrously change the course of an entire life.

Denver and John Nix, using interviews, court documents and
newspaper coverage pieced together African American W. D. Ly-
ons’ version of his detention and interrogation.*?

Within a week of Cheatwood and Steffee‘s arrival in Choctaw
County, Thursday 11 January 1940.W. D. Lyons came home to
find two men with drawn pistols waiting. Oklahoma court of Crim-
inal Appeals judge Thomas H. Doyle noted “Lyons was ‘arrested’
by civilians without a warrant.”* Oscar Bearden and Reasor Cain
were not acting as a constable, a law officer, a Frisco agent, or
even within the law. At best, they were ‘good citizens helping out.’

In court, Lyons told his version as to what happened next. About
three blocks from the courthouse and jail Resor Cain broke off
a piece of one-inch board lying on the street and Oscar Bearden
struck Lyons on the head with this board. He then kicked Lyons
and threatened his life by telling him they were going to burn him
and kill him by degrees unless he ‘confessed.” About a block from
the jail, they banged Lyons’ head against a tree. When they reached
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the jail, the jailer, Leonard Holmes, greeted Lyons by striking him
in the mouth with the jail keys which weighed about five pounds.
Bearden then told Cain and Holmes to ‘get some more officers,
and we will drag him through colored town and let the rest of the
Negroes learn a lesson.” Leonard Holmes returned and reported
there were no more officers around at that time. The jailor and
Deputy Sheriff Floyd Brown then carried Lyons to the top floor of
the women’s side of the jail where Floyd Brown kicked him and
knocked him down with his fist.*

Monday evening 22 January 1940 — Tuesday 23 January 1940,
Lyons told the court at his trial he was taken from his cell to the
office of Choctaw County Attorney Norman Horton. On the way,
Lyons said a highway patrolman beat him with a blackjack. In
Horton’s presence, Lyons said, Cheatwood handcuffed Lyons to a
chair and began hitting him with a blackjack. Cheatwood, a high-
way patrolman and Reason Cain took turns beating Lyons, making
threats, and demanding a confession. About 4:30 the next morning
county prosecutor Norman Horton asked Lyons if he killed Elmer
Rogers. When Lyons said “No” Cheatwood hit Lyons again with
the blackjack and continued until Lyons agreed to say he killed
Rogers, according to Lyons. Denver and John Nix summarized
Lyons’ version of his interrogation and confessions.

“Sheriff Roy Harmon pulled W. D. Lyons’s mangled,
bloodied body up from the chair in the county attorneys
office — he couldn't stand on his own — and caried him
back to the jail section of the courthouse. Lyons stayed in
a cell there for just five minutes before men returned and
brought him to the sheriff’s office. ... He had now been
without sleep for approaching twenty-four hours. ... That
evening, the assistant county attorney, the court clerk, and
Vernon Cheatwood came to Lyons's cell with a written
statement, ordering him ... to sign it. ... After nearly two
days without sleep, amid repeated rounds of beatings and
constant threats, Lyons signed their statement. With their
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confession in hand the lawmen walked Lyons out into the
jail yard and posed for pictures with him ... After that Ly-
ons was transported to the Oklahoma State Penitentiary at
McAlester ... where his captors sat him in a chair in the
office of the prison warden Jess Dunn ... Lyons signed a
[second] statement prepared for him by his captors ...”*

Wednesday 24 January 1940, Vernon Cheatwood announced
21-year-old African American W. D. Lyons had been arrested
Thursday 11 January 1940, two weeks earlier, for the murders.*°

“[Lyons] was held in an undisclosed jail [Antlers in Push-
mataha County, about 20 miles Northwest of Hugo] ... ‘We
got Lyons put away for safekeeping, ’said Vern Cheatwood,
special investigator for Governor Phillips, who announced
Lyons’ confession. ... Cheatwood said Lyons admitted after
eight hours of questioning, naming another Negro ex-con-
vict, Van [Bizzell], as the man who shot the Rogers, hacked
them with an ax and then set fire to their frame home ...
Cheatwood said Lyons told him he received two dollars for
his part in the slayings ... He denied using either the gun or
ax, Cheatwood said, but admitted pouring coal oil through
the dwelling before it was fired. "

Pre-Trial Violations of Defendant W. D. Lyons Rights
Whether or not Lyons’ testimony about his treatment between his
apprehension and confession is truthful, his rights were severely
violated. Compiled Statutes of Oklahoma, 1921 provide:
§ 2351 “No person ... charged with a public offense be sub-
jected before conviction to any more restraint than is neces-
sary for his detention to answer the charge.”
§ 2446 “When a complaint, verified by oath or affirmation,
is laid before a magistrate, of the commission of as public
offense, he must, if satisfied therefrom that the offense com-
plained of has been committed, and that there is reasonable
ground to believe that the defendant has committed it, issue a
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warrant of arrest.”

§ 2456 “The defendant must, in all cases, be taken before the
magistrate without unnecessary delay.

§ 2466 “The defendant is not to be subjected to any more re-
straint than is necessary for his arrest and detention.”

§ 2477 “A private person may arrest another ... When a felony
has been in fact committed, and he has reasonable cause for
believing the person arrested to have committed it.

§ 2478 “He must, before making the arrest, inform the person
to be arrested of the cause thereof ...”

§ 2480 “A private person who has arrested another for the com-
mission of a public offense, must, without unnecessary delay,
take him before a magistrate or deliver him to a peace officer.

§ 2484 “When the defendant is brought before a magistrate
upon arrest, either with or without a warrant, on a charge of
having committed a public offense, the magistrate must imme-
diately inform him of the charges against him, and of his right
to the aid of counsel in every stage of the proceedings, and
also of his right to waive an examination, before any further
proceedings are had.”

§ 2485 “He must also allow to the defendant a reasonable time
to send for counsel, and adjourn the examination for that pur-
pose ...”%

Using the Lyons’ trial manuscript as a source, Oklahoma Crimi-
nal Court of Appeals judge Thomas H. Doyle provided an ‘undis-
puted’ chronology of events from W. D. Lyons’ apprehension to
his criminal trial. The parentheses have the trial manuscript [C.M.]
source pages.

“Lyons was arrested [Thursday] January 11, 1940 (C.M. 236)
“ “‘Confession’ obtained at Hugo morning of [Tuesday] Janu-
ary 23, 1940 (C. M. 313-314)

“ “Confession’ signed 2:00 P. M. same afternoon (C. M. 129)

“ “2d. Confession’ obtained at McAlester same night (C.M.
130)

“ ‘3d. Confession’ obtained at McAlester two days later (C.
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M. 228)

“Lyons before magistrate without counsel [Saturday] January
27,1940 (C.M. 140)

“First advice of counsel on [Sunday] February 4, 1940 (C.M.
369)

“Information® filed [Thursday] August 29, 1940 (C.M. 2)
“Arraignment [Monday] December 30, 1940 (C.M. 5)

“Trial started [Monday} January 27, 1941 (C.M. 7.)*

It is not disputed Lyons was arrested without a warrant 11 Janu-
ary 1940 and did not appear before a magistrate until 27 January.
During this period Lyons was held in the Choctaw County jail, not
Antlers. The jail was at least nominally under the control of the
sheriff and county attorney. A defense attorney could reasonably
ask the two men making the arrest what information they had, i.e.,
probable cause, other than the fact he lived there, leading to led
them to arrest W. D. Lyons. Why had they not obtained a warrant?
That would require a demonstration of probable cause before a
magistrate. The sheriff, county attorney, and prison warden could
reasonably be asked why they had the defendant brought before
them rather than a magistrate. A defense attorney could reasonably
ask why the defendant had been held for eleven days, been inter-
rogated, and had confessed three times before being brought to a
magistrate. Judge Doyle of the Criminal Court of Appeals seems
the only one to ask these questions.

The clear implication is there was no plausible evidence to present
to a magistrate for a warrant and no plausible case to bring to a
magistrate without a confession. Making Lyons’ eleven-day treat-
ment more irregular is he was being held while two or three oth-
ers were being held in the state prison in McAlester for the same
crime, one of them having provided a detailed confession. These
considerations alone merited a defense demand Lyons’ three con-
fessions, elicited as they were in clear violation of his rights, be
suppressed. Whether or not Lyons’ account of his beatings and
abuse were true, his rights were severely violated with no expla-
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nation as to why — if we discount the obvious lie he had escaped.
These violations of Lyons’ rights, however, did not become part
of his attorneys’ defense strategy. The defense was focused on the
beatings and abuse Lyons said forced his confessions. The alleged
beatings, too, were certainly in violation of his rights.

Van Bizzell: Accusation, Arrest and Bail

Eight-year-old James Glenn Rogers, the only surviving witness
to his family’s murders, was firm. There were two men involved.
Authorities, once they obtained a confession from W. D. Lyons,
needed to learn his accomplice. Lyons gave them Van Bizzell, an
older African American, age 36.>' Vern Cheatwood, in announcing
Lyons’ confession, said Lyons identified Bizzell as “the man who
shot the Rogers family, hacked them with an ax and then set fire to
their frame home ...”%? According to one newspaper account Biz-
zell was arrested with Lyons on 11 January, questioned, released,
and finally re-arrested by Wednesday 24 January when Vern
Cheatwood announced the Lyons arrest.”> Whereas Lyons was
brought to the state prison at McAlester for “safekeeping,” pre-
sumably from mob violence, ironic given his alleged treatment by
authorities, Bizzell initially remained in jail in Hugo, steadfastly
denying any involvement in the murders.> The next day, Thursday
25 January, the El Reno Daily Tribune reported Choctaw County
Attorney Norman Horton saying “... he would request a quick tri-
al ... ‘The less delay the better ... We have plenty of evidence.” >
By that time both prisoners were at the state penitentiary.

Finally, on Saturday, 27 January, W. D. Lyons and Van Bizzell
were brought before County Judge Tom Hunter acting as magis-
trate.

“While 30 National guardsmen armed with semi-automat-

ic rifles guarded the Choctaw County Courthouse and jail

... two Negroes were returned from McAlester, given pre-

liminary trial and bound over without bond to await action

of district court ... Immediately after the hearing the Ne-

groes, W. D. Lyons and Van [Bizzell], were whisked down
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the secret stairway into cars waiting in the alley between
the courthouse and jail and back to the state penitentiary.
... The courtroom, every seat was crowded with spectators,
remaining silent during the four-hour hearing. ... eight-
year-old Glen Rogers ... gave his version of the crime ...
The child could not identify either one of the Negroes de-
fendants when they were pointed out in the courtroom nor
could he ever recall seeing a cap, produced by officers.
The cap, a grey one with ear flaps, owned by one of the
Negroes, is believed by officers to have caused the child
to say ... one of the men had horns.’ ... [Bizzell] ... en-
tered a plea of not guilty through his attorney appointed by
the court to defend him. Lyons made no plea and was not
represented in the hearing. Two local attorneys asked by
Judge Hunter to represent him declined after disqualifying
in the case.”

Bizzell’s attorney was Robert H. Warren, a Choctaw County le-
gal insider.”” Warren had previously served as Choctaw Assistant
County Attorney.*® It is not clear why no attorney stepped forward
to represent Lyons. Oklahoma Stature provided “The magistrate
must also allow to the defendant a reasonable time to send for
counsel, and adjourn the examination for that purpose ...”%

Lyons finally met with his attorney 4 February 1940, well after
he had been arraigned and sent to prison to await trail. Given the
undisputed violations of Lyons’ rights, an attorney would auto-
matically file a writ of habeas carpus. This was not done. Lyons
was allowed to languish in prison without trial for almost another
year. In December 1940 Thurgood Marshall asked Dunjee why?
“From our review of the case and the Oklahoma statutes
it seems that prosecution of Lyons should have begun long
ago or the case dismissed. Although we hate to suggest
procedure in these cases where a legal lawyer has been re-
tained, I am wondering regarding the possibility of taking
some form of legal action to compel the State to either try
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Lyons of release him. I am wondering if you would give us
the ‘lowdown’ on the entire situation.”™

Dunjee quickly responded:

“[I wrote] several months ago that we swear out a writ of
habeas corpus for Lyons but Attorney [ Amos Hall]* ] and
others on our legal staff advised against it. ... we have the
best case to be found in the South on the question of forced
confession. We had to go slow because of shortage of funds
... Even the father of the slain girl believes in the innocence
of Lyons.

... this is one where I believe we could attract the attention
of the entire nation. For instance, I believe we could start
something if we sought to secure the freedom of Lyons by
a writ. What do you think of this? One of the Negroes who
was arrested [Van Bizzell] and who was alleged to have
confessed to something has been freed and driven from the
town. "

At this point, December 1940, Lyons has been jailed ‘for safe-
keeping’ at the state prison since January.® His co-defendant, Van
Bizzell, was released on bail in July. Imagine 1940s Oklahoma au-
thorities letting loose an African American facing the death penal-
ty for sneaking up and murdering a white husband, wife and their
small child -- in their own home, if they had any case against him.
Lyons’ attorneys discussed with Dunjee seeking a writ of habeas
corpus, but they chose not to. A writ of Habeas corpus would force
authorities holding Lyons to justify holding him without trial. It
is clear they did not discuss this strategy, and getting him bail,
with Lyons. The legal team’s consideration, instead, was keeping
the case alive for national publicity and fundraising for the Okla-
homa and national NAACP. Keep in mind Thurgood Marshall’s
dual NAACP role: NAACP special counsel and Director of the
NAACP Legal Defense and Educational Fund. The former en-
tailed providing clients legal defense, the later required creating
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publicity and raising money. Bailing Lyons at this point would end
his usefulness to Dunjee and the NAACP, especially if the author-
ities simply dropped the case, as they seemed to have done with
Bizzell. Lyons’ priority, in contrast, was getting out from under the
death penalty threat and gaining release from jail.

In defense of Dunjee and Marshall we can concede they were
overworked with other important matters and short of funds. But
Stanley Belden, if allowed, could easily have filed the writ. It
seems Dunjee told him not to.

THE TRIAL

POST-CONFESSION VIOLATIONS OF LYONS’S RIGHTS
The trial came down to the state presenting Lyons’ confession
and circumstantial evidence consistent with the confession. The
defense task became documenting the state’s violation of Lyons’
rights in beating a confession out of him, not bringing him imme-
diately before a magistrate, and not providing an attorney. Their
next task was to discredit prosecution circumstantial evidence and
offer the defendant’s alibi.

The All-White Jury
Dallas and John Nix describe the jury selection process. The jury
pool was exhausted after prosecution and defense objections and
for opposition to capital punishment, firmly held opinions on the
case, and other reasons. Judge Childers suggested the County At-
torney go out and find more potential jurors. Plaintiff attorneys
withdrew their objections and took the remaining jurors to prevent
the prosecution from rounding up his friends.** Marshall wrote
Walter White:
“Jury is lousy. State investigator and County Prosecutor
busy around town stirring up prejudice, etc. No chance of
winning here. Will keep record straight for appeal. “%

The immediate consideration was an all-white jury in an African
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American’s death penalty case. In Hollins v. State of Oklahoma®
the United States Supreme Court ruled Okmulgee County had a
history of excluding African Americans from juries. Jess Hollins’
conviction and death penalty from an all-white jury was reversed,
sending the case back for re-trial. In 1940 Okmulgee County was
19.5% African American.’” In 1940 Choctaw County was 20.7%
African American.®® There is no evidence Lyons’ attorneys dis-
cussed challenging the absence of African Americans on the jury
with their client, Lyons. They only discussed it among themselves.
When the matter came up when considering appeal, Marshall sent
a Wednesday 31 January 1941 memo to fellow civil rights attor-
neys, Bill Bastie, Leon Ransom and W. Robert Ming:

“A lawyer in Dallas Texas ... [suggests we appeal the all-

white jury] The question was not raised at the trial. The

point he wants to make is that the defendant requested his

lawyer to raise this question and the lawyer refused to do

So. ... [the] question about the failure of the lawyer to raise

the jury question at the request of the defendant is worthy

of some consideration. What say you about raising this

point on Habeas Corpus in local federal court? We do not

have Much time.””

The strategy suggested appealing on the basis of incompetent
counsel. Marshall and Belden could not allow that. We can only
speculate as to why the all-white jury was not raised at trial. One
reason could be that if it had been brought up either the judge
would have to rule for a new trial, or an appeal would easily grant
one — or the entire case would be dismissed. We can imagine Mar-
shall did not want the case dropped or delayed given how useful
the case was in generating publicity. Fundraising would be side-
lined. Further, it is impossible to imagine a credible dispute be-
tween the defendant, Lyons, and the Belden — Marshall team on
legal strategy. There is no evidence Marshall and Belden ever dis-
cussed any legal strategy with Lyons.
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Excessive Delay in Arraignment and Trial

On Thursday 25 January 1940, before the arraignment of Lyons
and Bizzell, County Attorney Norman Horton told reporters he
would request a quick trial ... “The less delay the better ... We
have plenty of evidence.””” Eleven days after that, Stanley Belden
first met with his client. He, too, demanded a quick trial. “Judge
Childers said it does not appear possible the Negroes can be tried
this term as four murder cases are already set for trial this week.”
"I In the end, it took over a year for Judge Childers to hold W. D.
Lyons’s trial.

This delay violated Lyons rights. Oklahoma’s Constitution, Arti-
cle II §20, guarantees “the accused shall have the right to a speedy
and public trial.” Remedies to a full docket, if needed, include
Oklahoma’s Constitution, Article VII §9
“Whenever the public business shall require it, the Chief
Justice may appoint any District Judge of the State to hold
court in any district.”

I could find no evidence Lyons’ attorney made any effort to get
their client a speedy trial.”” The time to bring up trial delay was
6 February 1940 when Judge Childers complained of his packed
docket. I have no doubt any appeal based on explicit sections of
the Oklahoma Constitution regarding speedy trials would have re-
sulted in a remedy to Judge Childers’ problem.

The trial delay seems to have served the interests of the prosecu-
tion and the defense attorneys but not that of W. D. Lyons. For
the prosecution, the delay gave time for troublesome witnesses
to absent themselves. For example, Van Bizzell, Oscar Bearden
and Houston Lambert were not called at trial and defense witness
Christine James appears to have changed her testimony.” For the
defense, the delay allowed Thurgood Marshall time to dispose of
other cases and Dunjee and the NAACP to raise needed funds and
generate publicity.
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Absence of an Attorney until after Confession and Arraignment
Lyons was not provided an attorney during arraignment. Under
the provisions of the Code of Criminal Procedure, sections 2484,
2485, C.S. 1921, 22 O.S. 1941 §§ 251, 252, “the magistrate must
immediately inform him of ... his right to the aid of counsel in
every stage of the proceedings” and “he must also allow to the de-
fendant a reasonable time to send for counsel and adjourn the ex-
amination for that purpose.” If the defendant did not have counsel
“the court must assign counsel to defend him.””* The magistrate,
Judge Hunter, asked two attorneys to represent Lyons. When they
disqualified themselves, the judge left Lyons unrepresented.” He
should have adjourned until an attorney could be found. To see the
benefit of having an attorney consider Lyons’ co-defendant, Van
Bizzell.

Robert H. Warren, Bizzell’s attorney, was a Choctaw County legal
insider who worked behind the scenes.”” He made two key legal
maneuvers. He arranged to sever his client’s case from W. D. Ly-
ons, the NAACP and ACLU. He managed by Wednesday 10 July
1940 to have Van Bizzell released on $5,000 appearance bond.
Bizzell was (informally) told to leave Choctaw County and stay
out.”” He was never tried. W. D. Lyons remained in the peniten-

tiary.

Van Bizzell’s bond, co-signed by one Clyde Collins, required Bi-
zzell.
“...""78 shall personally be and appear before the District
Court of Choctaw County ... on the 1 day of Fall Term
1940 at 10 o’clock of said day, to answer the indictment
... and make like appearance from day to day and term to
term of each successive term of said Court, until the said
charges shall be disposed of by said Court ... and shall not

depart from said Court without leave ...""”

Given these bail requirements, the absence of Van Bizzell during
Lyon’s trial is puzzling. We can surmise Clyde Collins, Bizzell’s
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guarantor, was also unavailable to tell the jury the circumstance
of one accused murderer being tried and his indicted accomplice
set free.

Bizzell’s appearance was guaranteed by Clyde Collins with $5,000
-- $100,000 in 2020 dollars. Clyde Collins earlier had been con-
victed of attempted rape, sex with an underage girl, and sentenced
to five years in the penitentiary. His attorney, Robert H. Warren,
subsequently Bizzell’s attorney, successfully appealed.’® In 1929
Governor Henry Johnson was impeached, tried, convicted, and re-
moved by the state senate. An element of his conviction was his
use of clemency.

“Undercover clemency to give political aid to his friends
also was aired before the senate court ... Johnson gave
Clyde Collins, Fort Towson, a leave of absence to aid his
‘good friend’ Dave Stovall®' ... The clemency act was filed
in the secretary of state s office ... but no record was made
in the pardon and parole office ... Collins ... was said to
be a member of an influential Choctaw county family ...”"%

We can suspect Governor Phillips was behind getting Robert War-
ren to represent Bizzell, Collins to guarantee Bizzell’s bail and the
district court to grant bail. All that was behind the scenes.

While Thurgood Marshall was very interested in Bizzell’s bail —
neither he nor Stanley Belden pursued it at trial or appeal .®

The client, W. D. Lyons, made clear to his attorneys, Stanley
Belden and Thurgood Marshall, at every opportunity, he was in-
nocent and wanted to get out of the jail or prison holding him as
soon as possible.* Illiterate Lyons knew nothing of habeas corpus,
Oklahoma’s statutes or the state’s constitution. We can assume
neither did his wife, sister, mother or any of his associates. His at-
torneys did. They discussed habeas corpus among themselves but
rejected it. There is no evidence they informed their client of that
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discussion or that option. What we know suggests the opposite.

Lyons’ Confessions

W. D. Lyons had signed two confessions, the first in the office of
the county attorney in Hugo, the second, a few hours later, in the
office of the warden of the state prison in McAlester. The third
was verbal in the presence of Cap Duncan, then a sergeant at the
Penitentiary, several days after the second confession. At trial the
prosecution introduced the second (but not the first) confession.
The defense objected and the jury was dismissed while the matter
was discussed. The defense argued the confession was coerced,
the prosecution agreed that perhaps there might be a problem with
the first confession (or there might not) but they would not rely on
it, just the second confession.

The prosecution conceded authorities placed a pan of the victims’
bones on Lyons’ lap during interrogation. This was intended to
terrify “one of his tribes.” ®° Lyons appeared to quiver in fear as
a result and signed a confession. The second confession, signed
later at McAlester prison was not accompanied by any evidence of
intimidation or quivering. The prosecution denied authorities mal-
treated Lyons in any way save for the pan of bones. The defense
stressed Lyons’ account of his brutal arrest, long incarceration
without access to a magistrate or attorney, and his brutal torture at
the hands of his interrogators. For the defense, the effects of this
treatment easily carried over to his second and third confessions.

The prosecution presented testimony from those involved in Ly-
ons’ arrest and interrogation. All said they did not participate in,
nor witness, any maltreatment. Defense cross-examination failed
to shake their testimony.

When we read Marshall’s cross-examination of former sheriff
Roy Harmon might think the prosecution witnesses were well-re-
hearsed not to remember or say anything. Marshall showed Har-
mon a photograph of him, the defendant and Vernon Cheatwood
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taken immediately after the first confession. The photograph had
been in all the Oklahoma newspapers and many national newspa-
pers and magazines. It was famous. The following dialogue be-
tween Marshall and Harmon ensued:

“Q Do you know these three people shown on the reprint?

A I can't tell very much about it.

0O Do you know who this is [pointing]?

A Looks a little like me but there are several fellows here

that favor me.

Q Who does that look like in the middle?

A These negroes look nearly alike to me, can't hardly tell

them apart.

Q Does that look alike over there [pointing to the defen-

dant]?

A No way to tell.

Q You can t identify the person on the left?

A No. [ said it looked like me.

0 Are you not positive?

A I am not positive.” "%

Reason Cain, one of the men who ‘arrested’ Lyons, testified Lyons
was not beaten, abused, threatened, or struck in any way. Rea-
sor Cain saw no abuse of Lyons during questioning or any other
time.?’

Judge Childers curtailed Marshall’s cross examination of Reasor
Cain.
“By Mr. Marshall: Q What is your occupation at this
time?
A Clerk for the draft board.
Q Did you leave the Frisco voluntarily?
By Mr. Horton: Objected to as incompetent, irrelevant
and immaterial.
By Mr. Marshall: We would like to find out whether he
was released from the Frisco as a result of this case, which
would give him a motive for testifying.
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By Mr. Horton: [ don t think for every witness, we have to
establish a motive for his testimony. They are under oath
to tell the truth.

By the Court: [ think that is right. Whether he was fired, or
his time was out, he told who his employer is now.

Marshall’s cross examination tells us three things. First, there was
something dodgy in Reasor Cain’s recent background the prosecu-
tion did not want on the record. Second, Cain was being taken care
of with a salaried local draft board political appointment. The ap-
pointment was by the President of the United States on the recom-
mendation of the Governor, Leon Phillips.* Third, the judge clear-
ly favored the prosecution in denying Marshall a look into Reasor
Cain’s background. Marshall could have inquired of Reason Cain
who he was with when Lyons was arrested. That would be Oscar
Bearden, presumably then serving time in a federal penitentiary.
Marshall could have also inquired as to what probable cause he
and Oscar Bearden had for arresting Lyons. But he did not, nor did
he put into the record an objection enabling the judge’s decision to
be part of an appeal.

The defense began with Lyons’ account of his treatment by the au-
thorities. This was presented by Lyons himself and by Belden who
summarized it. °° The defense had several witnesses in support of
Lyons’ testimony.

Christine James was a prisoner in the jail at the time Lyons was
locked in the women’s section. Defense attorney Stanley Belden
questioned her:

“Q Did you see him [Lyons] at any time during that time?

A [ seen him when they brought him up.

O Tell the Court and jury if you saw anything unusual.

A I didn t see anything.

O Did you notice his head, feet or eye?

A No sir, 1 didn 't pay any attention to him. !
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We must assume Christine James was induced to change her testi-
mony. We do not know of her status at the time of Lyons’ trial. As
a prisoner under charges the authorities would have leverage over
her the defense would not.

The defense called Mrs. Vernon Colclasure, the sister-in-law of
the murder victim, Mrs. Elmer Rogers. Her testimony was expect-
ed to be compelling to the jury given she was white, respectable,
a long-time resident of the area and, the sister-in-law of one of the
murder victims. Defense attorney Stanley Belden asks her:
“Q All right. Do you know Vernon Cheatwood, the Gover-
nor’s special investigator?
A Yes, I do.
Q Do you recall his coming to your home one morning,
and there talking to you and to the father of Mrs. Rogers
[one of the murder victims] about a confession he had ob-
tained?
A Yes, he did. ...
O What did Mr. Cheatwood do or say, if anything?
By Mr. Lattimore: Objected to as incompetent, irrelevant
and immaterial, and calling for hearsay testimony.
By Mr. Marshall: If the Court please, on yesterday we spe-
cifically asked Mr. Cheatwood whether or not he made a
statement concerning a blackjack, and he answered that
he never had made the statement concerning that, and |
think we are in a position at this time to show that he did
make the statement.
By Mr. Belden: And further, he stated at that time he never
had a blackjack.
By Mr. Lattimore: I don't know what the law is in New
York, but in Oklahoma in order to impeach you must ask
an impeaching question, fixing the time and place. They
asked general questions and cannot come in on this pro-
cedure now.
By the Court: You may fix the time and place. ...
By Mr. Belden: Court please, will withdraw that ques-
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tion...

By the Court: I will sustain the objection. Let the record
show that the defendant is permitted to call Mr. Cheatwood
for further cross-examination.

Vernon Cheatwood was called to the stand and questioned by Thur-
good Marshall. We must note Cheatwood was excused from The
Rule and was carefully listening to all the testimony. The Rule,
common in American courts, requires witnesses to be outside the
courtroom, not allowed to talk with one another and under the su-
pervision of a bailiff until called to testify. Cheatwood had an ad-
vantage in Thurgood Marshall’s examination. Assistant Attorney
General Sam Lattimore dictated exactly what questions Belden
and Marshall must ask Cheatwood and what answers Cheatwood
must give for defense witnesses to impeach Cheatwood’s testimo-
ny. Vernon Cheatwood sat and watched all this. After this was no-
ticed by the defense, Cheatwood was excused from The Rule over
defense objection.”® With the help of the trial judge Sam Lattimore
out-lawyered Belden and Marshall.

Recalled to the stand, Cheatwood could not remember exactly
who he spoke with and when during the Lyons’ investigation. Did
he visit the Colclasure home after Lyons’ arrest? “I don’t remem-
ber whether I did or not. After he was arrested, I don’t remember, 1
might have, I would not say whether I was or not.”** Marshal asked
if Cheatwood could recall being at the Webb Hotel just after Ly-
on’s confession had been obtained in the county attorney’s office.
Alerted by Assistant Attorney General Latimore not to testify to
time and place, Cheatwood was not able to give that information.
The defense did not challenge this in a way to enable an appeal.

A key to the case was judge Childers’ ruling out the first confes-

sion as it was made through fear, but the second confession was

made later when there was no fear. The judge seemed confused.
“By the Court: The Court permitted the defendant to sub-
mit evidence of the confession made in the county attor-
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ney s office, which the court suppressed ... in order that it
might be established, if [there] could be the evidence [of],
a continuation of fear, [from] the time he made the confes-
sion in the county attorney's office by having had the pan
of bones set on his lap, in which the officer said it made
the defendant quiver. If they would show a continuation of
that fear at the time of the confession made at McAlester,
then certainly the jury would have a right to consider these
facts to see if there that night the confession at McAlester
was made through fear or not. This Court suppressed the
first confession that was made here [in the county attor-
ney s office in Hugo]. There was no evidence at that time
of fear having been used, or force having been used in the
office of the warden of the State penitentiary, and the Court
was of the opinion that the confession should be submitted
to the jury for its consideration. ... the Court found that
there were things done there [in the county attorney s of-
fice] that were calculated to scare a man, make him afraid,
one of his tribe, by placing the bones of dead white people
in his lap, that had been murdered in the community, was
calculated to arouse suspicions, things that would make
him testify against himself when otherwise he would not.
[ think in all fairness to this defendant, he has a right to
have all the defenses that he might have to the confession
that was made at McAlester submitted to the jury, to have
twelve men pass on it. ... They [the defense] contended
that the defendant was still scared when he went to Okla-
homa City [sic. the State Prison at McAlester]. The Court
was of the opinion that several days had elapsed. [At] the
time, it was not made clear to the Court that both confes-
sions were made on the same day, as I get it now. *

Judge Childers did not exclude the first confession because au-
thorities tortured Lyons. The judge never accepted, or rejected,
Lyons’ version of his treatment. The superstitious fear should
have dissipated after the pan of bones was no longer present. Two
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weeks of sleep deprivation, fear of torture and threats would not
dissipate while a person was in the hands of the same authorities
who inflicted the torture, as Lyons was, until well after his second
confession. Judge Childres obfuscated the nature source of Lyons’
fear. This was not pointed out by Lyons’ attorneys.

Neither Marshall nor Belden tried to establish the prison camp
convicts as a valid alternative to Lyons in the Rogers murders.
Marshall did not cross examine Sheriff Roy Harmon as to the de-
tails of the prison camp convict arrests and the confession leading
to their arrests, nor to the evidence leading to their charges being
dropped. Marshall’s sole interest in questioning Harmon was Ly-
ons’ treatment in custody. Marshall did not probe Cheatwood as to
how, when or by whom the convicts were exonerated. Rather, he
was seeking to establish if Vernon Cheatwood caused Lyons to be
arrested and if Cheatwood had any knowledge or, or involvement
in, Lyons’ abuse, beatings or threats. Marshall let stand, unchal-
lenged, Cheatwood’s statement the convicts “were all exonerated
from the crime.” That was what the jury was left with.

This ended the defense case for Lyons’ confession being the prod-
uct of abuse and threats. It was up to the jury to weigh testimony
of defense witnesses, Annie May Fleeks, Lyons’ sister, Mrs. Ver-
non Colclasure and E. C. Colclasure, sister-in-law and grandfather
of the murder victims, and Hugo’s Webb Hotel employees Leslie
Skeen and Albany Gipson. They testified Vernon Cheatwood had
a blackjack as Lyons described it. They testified Cheatwood talk-
ed about beating a confession out of Lyons with it. Prosecution
witnesses were authorities present when Lyons claimed to have
been abused. They all denied seeing any abuse. Complicating the
jury’s task was the judge’s suppression of the confession obtained
in the county attorney’s office but admission of the confession in
the warden’s office. What reason did the jury have to think Lyons
was not, in the warden’s office, the same broken man who gave the
confession in the county attorney’s office? Prosecution witnesses
Warden Jess Dunn and the new sherift, Cap Duncan, testified they



Darcy | 113
WHITE SUPREMACY CRIMINAL JUSTICE

saw or administered no abuse on Lyons. There was no evidence,
from Lyons or anyone else, Dunn or Duncan abused Lyons. Thur-
good Marshall did find a way to challenge Warden Dunn’s testi-
mony the confession was freely given and in Lyons’ own words
by noticing the confession included the word ‘renumeration,” a
word Lyons would never use or know. Dunn noted that was read
to Lyons who Dunn said agreed.

Circumstantial Evidence Against Lyons

Vernon Cheatwood and Bert Steffee appeared to have arrived in
Choctaw County Tuesday 2 January 1940. We can assume they
hired Oscar Bearden and Reasor Cain to aid their investigation.
By Thursday 11 January Cain and Bearden had apprehended W.
D. Lyons. If this is at all accurate it suggests Cheatwood and his
associates had very little case against Lyons. What might that case
have been?

Lyons, as a youth, been arrested and sentenced to prison for steal-
ing chickens. He was an ex-convict. He had borrowed a broken
shotgun from a friend. He had bought at least two shells from a
local store. He had been seen in Ft. Towson carrying the shotgun
wrapped in a newspaper. He had been seen, alone, but not with Van
Bizzell, in the field and wooded area in the vicinity of the Rogers
home the day of the murder with the newspaper-wrapped shotgun.
He had been seen with Van Bizzell earlier that day. Lyons said he
borrowed the shotgun and purchased shells to hunt rabbits. Two
shots missed a rabbit. He threw the spent cartridges away near a
fence post. He wrapped the shotgun in a newspaper as he did not
have a hunting license and did not want to be arrested and fined.
He was in the vicinity of the Rogers home because it was where
he and his family lived — about a half mile from the Quarters, the
African American part of Fort Towson. There was no testimony
or evidence linking Lyons to the actual murders. No one testified
Lyons ‘suddenly’ came into money or discussed the robbery. No
money from the robbery was found.
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Guilty
The jury returned a guilty verdict with a life in prison sentence.
The jury rejected the death penalty.

POLITICAL REPERCUSSIONS

Lyons’ prosecution and conviction seem to have caused Choctaw

County political repercussions. The governor lost a legislative sup-

porter in 1940. At the 9 July 1940 Democrat legislative primary:
“Well aware that the election holds the key to his suc-
cess or failure in the last two years of his administration,
the anxious chief executive [Phillips] kept a vigil at the
telephone and radio until 2 a.m. at the capitol. He was
reported Wednesday to be ‘pleased’ with the results. ...
[However] Vance Posey, former president of Southeastern
State College at Durant, won in the [State Senate] district
composed of Choctaw and Bryan counties. He is listed as
anti-administration”’

Governor Phillips pushed three constitutional amendments for a
vote in a 11 March 1941 special election.”” Choctaw was the only
one of the 77 counties to vote against all three of the governor’s
amendments.”®

In the 14 July 1942 Democrat gubernatorial primary Phillips
backed anti-New Deal Gomer Smith in the seven-candidate field.
Smith’s main opponent was Robert S. Kerr, a New Deal support-
er. Kerr actively campaigned for Negro votes. Governor Phillips
seconded key staff to the Smith campaign including his special
investigator, Vernie Cheatwood. The Lyons case played a part in
the campaign. * Kerr won. Telling, is while Gomer Smith took all
its surrounding counties, Kerr took Choctaw.'®

State-wide, Leon Phillips successfully kept his administration
from repercussions from the mess over the Rogers murders. Over-
all, one contemporary historian did note ... there was some loss
of confidence among common people because of mediocre lead-
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ership in the Seventeenth Legislature and the chief executive of-
fice.”!"!

APPEALS

We might try to put ourselves into W. D. Lyons’ mind. He is be-
wildered by what has happened. He did not murder anyone. He
was at best only dimly aware of the wider situation of politics,
the law and the motivation of those controlling his situation. He
surely knew much of the mess he found himself in was due to his
race. He was African American, a Negro, a Black. He was poor
with little education. He could not read or write. All the significant
actors were white. They showed nothing but contempt for him.
He experienced the ugly side of White Supremacy. The ritual of
everyday polite interaction between white and African American,
each in their proper place, for him, in this situation, was gone. It
had to be gone. The white authorities knew he was innocent. But
they also knew he must suffer for the crime, be treated as a brute,
a savage killer, to serve their larger purpose. That larger purpose
was to protect politicians from having their corrupt and incompe-
tent prison and land administration exposed. From 11 January to
4 February 1940 Lyons was helpless in the unrestrained hands of
a small number of vicious whites acting under authority of law.

After twenty-five days of isolation Lyons is visited by a genuinely
sympathetic white attorney, Stanley Belden. Belden has been sent
by Oklahoma City African American Roscoe Dunjee, on behalf
of an organization of Oklahoma African Americans, the NAACP.
Over a year later, in March 1941, Lyons meets New York African
American attorney Thurgood Marshall. Marshall had made the
enormous journey from New York just for him. Marshall, Dunjee
and Belden, to Lyons’ mind, must have come to somehow equal or
balance the power of his white persecutors. He was no longer bru-
talized and abused. At his trial he was treated by white authorities
with the same formality and respect as a white in a similar fix. He
knew nothing of the law’s intricacies. The only outcome he hoped
for was to get out of prison, a free man. Only Dunjee, Belden and
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Marshall could accomplish that. How, he could not, did not, know.

Marshall wrote to NAACP Executive Director Walter White Sun-
day 2 February 1941, immediately after Lyons’ trial and convic-
tion. After first meeting Lyons Marshall said he and Belden “were
convinced he was innocent.”'”> Much later Marshall told journalist
and friend Carl Rowan “I still think Lyons was innocent.”!%

After jurors were struck or excused the jury panel was exhausted.
Marshall wrote to Walter White “The State’s attorney was getting
ready to call additional tailesmen!® (sic. talesmen) from the streets
when we decided it was best to take what we had than let him go
out and get his friends, relatives, etc.”'% The attorneys expected a
guilty finding. The trial was conducted with an eye toward a trial
record for appeal. In the same letter Marshall wrote:
“I think we are in a perfect position to appeal. We will
prepare a motion for a new trial ... This case has enough
angles to raise a real defense fund over the country if han-
dled properly. I thought we should aim at $10,000. We
have already raised around $275 in that small communi-
ty down there. We can raise more than a thousand in this
state. We could use another good defense fund and this
case has more appeal that any up to this time. The beating
plus the use of the bones of dead people will raise money.
[ think we should issue a story this week on the start of a
defense fund and when I get back on the tenth, we can lay
plans for a real drive for funds ... We have been needing
a good criminal case and we have it. Let’s raise some real
money. 1%

Governor Phillips Offers a Deal

The campaign of the NAACP and its allies, within Oklahoma and
nationally, as well as the political challenge the anticipated appeal
posed, as well as (hopefully) awareness W. D. Lyons was framed,
caused the backchannel offer of a deal through Roscoe Dunjee.
Stanley Belden wrote Thurgood Marshall Monday 31 March 1941.
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“I talked to Mr. Dunjee last Friday. Altogether there has
been seven people called him over the phone from the State
Capital Building about the Lyons case. When the first one
called, I told Mr. Dunjee that I thought if we played [our)]
hand right we would find that the Governor was back of
the calls, and the last one was an investigator [for] the

[Governor’s] office.

They proposed that we have the case dismissed on the
grounds that the Judge was out of the county while the
jury was deliberating (that is ground for dismissal in this
state) but I am not sure that the Judge was out of the coun-
ty while was deliberating, but whether he was or not they
gave Mr. Dunjee to understand that they would have Lyons
released on this ground, but they told Mr. Dunjee that he
would have to get rid of Belden.

They told Mr. Dunjee they were doing this because of their

friendship for him but ended up by saying it would cost
about twenty-five hundred dollars for a guarantee of the
release of Lyons. Finally [they] asked Mr. Dunjee what he
would pay to get Lyons free.

Now [ feel certain that the Governor doesn t want this case
appealed to the Criminal Court of Appeals and all the
facts be placed before the public. It is one thing to have it
published in the papers but a far different thing to have it
before the people of the state in a court decision. The Gov-
ernor has further political ambitions and this case is caus-
ing him great embarrassment and if it could be disposed
of on the technicality of the Judge being out of the county
during the deliberation of the jury, he would be saved po-
litically. ...

Now, I am fully aware of our duty to our client but [ am
also aware of our duty to expose and not cover up the
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things that make possible such travesty [of] justice as took
place in the Lyons case, and [ feel it is our duty to the col-
ored race, to the state and all concerned that we file the
appeal and expose the corruption in this state even though
in doing so doing to some degree we risk the liberty of our
client and make sure that for some months to come he must
stay in prison; but after all this thing is bigger than just the
questions of the immediate liberty of W,. D. Lyons or any
other individual. """

Oklahoma statutes provided the judge must be present during
jury deliberation.'® A mistrial would occur should the State stipu-
late the judge was out of the county during jury deliberation. This
could be seen as a technicality. Implicit here, the State would not
ask for a re-trial. Lyons would be freed while the matter of the
corruption and abuse leading to his conviction would be forgotten.
This is more or less what was granted Lyons’ co-defendant Van
Bizzell. Bizzell was released on bail and never tried.

After consulting with his mentor, Howard University Law Dean
William H. Hastie,'” and others Marshall wrote Belden “File the
appeal. No compromise.”''” Most poignant in the letter is Belden’s
articulation of the Duty to Client vs. Duty to The Colored Race
and to The State at the “risk of the liberty of our client.” Where-
as Belden is troubled by this, Marshall appears not. Marshall is
confident of the appeal and willing to let Lyons’ prison stay be
prolonged. How would Lyons have reacted should the attorneys
consulted with, and be guided by, their client? There is no doubt
Lyons would have taken the deal.

In May Belden wrote Marshall.
“The special investigator for the Attorney General’s Of-
fice told an Oklahoma City Attorney, who is a friend of
mine, that if I would file a motion to dismiss the [Lyons]
case by reason of Judge Childers having been out of the
county during the deliberation of the jury that the case
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would be dismissed and that within two weeks they would
arrest the two white men that committed the murder. They
say they know who they are, that they are bootleggers and
that the murder of [the Rogers’] was the result of their
quarrels over bootlegging and the division of profit,; this
certainly is a very queer situation if the authorities know
they committed the murder, and they stated positively that
they do, it certainly is the duty of the authorities to arrest,
immediately, and prosecute the murder and not let [mur-
derers] run loose. Why should the arrest be contingent on
the dismissal of the Lyons’ case if it is not a political move
to prevent an appeal to be filed in the Lyons’ case and the
public learn the truth, which certainly would affect the
[Governor’s] political ambitions. This is the first time they
ever suggested that I go ahead with the dismissal, before
they had always told Mr. Dunjee that they must get rid of
Belden before anything could be done. "

Marshall was heavily involved in other cases and did not respond
concerning the ‘offer.”!'> Marshall received another note authori-
ties were anxious to get rid of the case. W. D. Lyons wrote Mar-
shall thanking him for his help and for Booker T. Washington’s Up
from Slavery:

“I am getting along fine, holding my chin up, and trusting

in you.

1 talked with the sheriff [Cap Duncan] of Hugo a few days
ago. He said that if my case was reversed, the court at
Hugo would not try me again; that I would be released.

Mr. Marshall, I realize that I am in debt to you already, for
many kind things you have done for me, but there is one
more thing which [ wish to ask of you. It is for financial aid
for me if and, when I am released. Of course, you realize
that it would not be wise for me to return to Hugo. I should
like to obtain transportation to Detroit Michigan, where
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I believe I could easily obtain work, unless you could ar-
range for employment for me some other place.

I plan to get located some place first, and then send for my
wife later, after I begin work. If you can arrange for such
help as above mentioned, for me, I will repay the money as
soon as possible after I get work. "'

Sheriff Cap Duncan assured Lyons he would not be re-tried if his
appeal was successful. We can understand that as encouraging the
appeal — quite at variance with the threat if a successful appeal
resulted in a re-trial the death penalty would be the likely out-
come.'!*

Roscoe Dunjee’s back-channel efforts seemingly smoothed the
way for the appeal to the Criminal Court of Appeals. He wrote
Marshall:

“You are not going to have any trouble getting before this
court. The presiding judge B. B. Barefoot, is a personal
friend of mine. He told me just few minutes ago to tell you
that you would be given as much time as you wanted for
oral argument.

I have known Judge Barefoot for the past fifteen years, and
he is a liberal of the first water.'” I sometimes go out to his
office and talk an hour. The last time at his request. You
can see you will have easy sledding so far as presentation
is concerned. "

Appeal to Oklahoma Criminal Court of Appeals

The Criminal Court of Appeals, since 1960, the Court of Crimi-
nal Appeals, has exclusive Appellate jurisdiction in criminal cas-
es. Prior to 1968 the Criminal Court of Appeals had three judg-
es elected on a partisan ballot for six-year terms. At the occasion
of the Lyons appeal the judges were Bert B. Barefoot, presiding,
Dick Jones and Thomas H. Doyle, all Democrats. Jones had been
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appointed to fill a vacancy by Governor Phillips.

Stanley Belden had left his legal practice and Oklahoma for Cali-
fornia. Roscoe Dunjee arranged for his friend Amos Hall, a Tulsa
African American attorney, to be Marshall’s Oklahoma co-coun-
sel. Hall would continue in that role through subsequent Oklaho-
ma NAACP cases.

The Criminal Court of Appeals released its decision Friday 4 June
1943. The Court of Criminal Appeals unanimously rejected the
appeal. Curiously, Judge Doyle, however, wrote he favored the
opportunity of a re-hearing.!"’

THE US SUPREME COURT

Court Politics and Divisions

Between 1936 and 1942 the Supreme Court heard seven coerced
confession cases involving poor uneducated African Americans.
These resulted in life in prison or death sentences. The Supreme
Court unanimously reversed the convictions. !

Justice Black, speaking for a unanimous Court in Chambers v.
Florida (1940):
“The grave question presented ... is whether proceedings
in which confessions were utilized, and which culminat-
ed in sentences of death upon four young negro men in
the State of Florida, failed to afford the safeguard of that
due process of law guaranteed by the Fourteenth Amend-
ment. "

Marshall joined the Lyons case in January 1941. He could easily
think Lyons’ outcome would be no different from the earlier cas-
es. He crafted Lyons’ defense with an eye toward providing the
Supreme Court with the elements he thought proved successful in
1936 through 1942 appeals. Marshall had no access to what the
court did with similar cases from 1944 or the still-emerging legal
scholarship.!?
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Several key elements of earlier decisions were missing from the
Lyons appeal. Lyons was not sentenced to death, rather to life
in prison without parole. There were three confessions. The first
was ruled out by the trial judge. In doing so, the judge did not
reference abuse or torture to the defendant. Instead, he noted the
undisputed evidence the defendant was not afforded counsel and
was not properly arraigned in a timely manner before a magistrate.
This was important for appeals as there were no findings of abuse
at trial. Rather, the defendant claimed abuse with scant supporting
evidence. Those accused of the abuse denied it, as did others pres-
ent. A second confession was proffered at arraignment.

For appellate judges to overturn the conviction they would have to
send it back for re-trial under certain corrective stipulations. What
stipulations? The issue of no African Americans on the jury was
not brought up at trial. It could not be brought up on appeal. What
remedy would a new trial offer?

Lyons’ Supreme Court appeal had an additional difficulty. John F.
Blevins outlines the Court’s evolving collective thinking on forced
confessions."?! In essence some justices had become uncomfort-
able being part of state criminal justice systems. The egregious
behavior of some Southern trial courts toward African American
defendants required correction. They began to resist routine inter-
vention. The Court granted certiorari to Lyons but denied relief or
rehearing. '

The coerced confession cases asked the Court to intervene in state
judicial procedures, essentially making federal courts superior to,
and part of, the state judicial process. This was new ground for
the Court and required constitutional justification. In Brown v.
Mississippi 297 U.S. 278 (1936) Chief Justice Hughes, speaking
for a unanimous Court noted the defendants were “all ignorant
negroes”!?:

“The State is free to regulate the procedure of its courts in

accordance with its own conceptions of policy unless, in so
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doing, it ‘offends some principle of justice so rooted in the
traditions and conscience of our people as to be ranked as
fundamental.’ ... It would be difficult to conceive of meth-
ods more revolting to the sense of justice than those taken
to procure the confessions of these petitioners, and the use
of the confessions thus obtained as the basis for conviction
and sentence was a clear denial of due process.”'**

Fourteen years later Justice Frankfurter said almost the same thing

in Watts v. Indiana.
“..the State courts have the responsibility for securing
the rudimentary requirements of a civilized order, in dis-
charging that responsibility there hangs over them the re-
viewing power of this Court. Power of such delicacy and
import must, of course, be exercised with the greatest for-
bearance. When, however, appeal is made to it, there is
no escape. And so, this Court once again must meet the
uncongenial duty of testing the validity of a conviction by
a state court ...""%

While concurring with Frankfurter in Watts v. Indiana, Justice
Roberts asked:
“...if ultimate quest in a criminal trial is the truth and if
the circumstances indicate no violence or threats of it,
should society be deprived of the suspect’s help in solving
a crime merely because he was confined and questioned
when uncounseled? ’'?

For Justice Frankfurter oversight of a state court was ‘unconge-
nial.” Justice Jackson, in concurring, made clear his sympathy with
authorities seeking to solve murders. Who else except the murder-
er could possibly provide details? How other than questioning the
murderer could the police get those details? A defense attorney
would tell the suspect to say nothing. In contrast, Justice Douglas,
also concurring, found the questioning evil.
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The Decision

Justice Stanley Reed gave the majority opinion, joined by Harlan

F. Stone, Owen Roberts, Felix Frankfurter, Robert H. Jackson:
“In our view, the earlier events at Hugo do not lead un-
escapably to the conclusion that the later McAlester con-
fession was brought about by the earlier mistreatments.
The McAlester confession was separated from the early
morning statement by a full twelve hours. It followed the
prisoner’s transfer from the control of the sheriff’s force
to that of the warden. ... The petitioner testified to nothing
in the past that would indicate any reason for him to fear
mistreatment there. The fact that Lyons, a few days later,
frankly, admitted the killings to a sergeant of the prison
guard [Cap Duncan], a former acquaintance from his own
locality, under circumstances free of coercion suggests
strongly that the petitioner had concluded that it was wise
to make a clean breast of his guilt, and that his confession
to Dunn was voluntary. The answers to the warden's ques-
tions, as transcribed by a prison stenographer, contain
Statements correcting and supplementing the questioner’s
information, and do not appear to be mere supine attempts
to give the desired response to leading questions.

The Fourteenth Amendment is a protection against crim-
inal trials in state courts conducted in such a manner as
amounts to a disregard of “that fundamental fairness es-
sential to the very concept of justice,” and in a way that
“necessarily prevent[s] a fair trial.” ... A coerced confes-
sion is offensive to basic standards of justice not because
the victim has a legal grievance against the police, but be-
cause declarations procured by torture are not premises
from which a civilized forum will infer guilt. The Four-
teenth Amendment does not provide review of mere er-
ror in jury verdicts, even though the error concerns the
voluntary character of a confession. We cannot say that
an inference of guilt based in part upon Lyons’ McAlester
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confession is so illogical and unreasonable as to deny the
petitioner a fair trial.

Justices Frank Murphy, Hugo Black and Wiley Rutledge dissent-

ed. Justice Murphy, Justice Black concurring:
“This flagrant abuse by a state of the rights on an Amer-
ican citizen accused of murder ought not to be approved.
The Fifth Amendment prohibits the federal government
from convicting a defendant on evidence that he was com-
pelled to give against himself. Decisions of this Court in
effect have held that the Fourteenth Amendment makes this
prohibition applicable to the states.””?’

Justice Rutledge:

“The confession was introduced over defendant’s objec-
tion. If such admission of this confession denied a constitu-
tional right to defendant, the error requires reversal. ... In
petitioner’s brief, a claim is made that Oklahoma denied
to him the equal protection of the laws guaranteed by the
Fourteenth Amendment. Apparently, petitioner relies upon
his undue detention without preliminary examination,
which was in violation of the state criminal procedure as
a denial by Oklahoma of equal protection of the law. But
the effect of the mere denial of a prompt examining trial is
a matter of state, not of federal, law. To refuse this is not
a denial of equal protection under the Fourteenth Amend-
ment, although it is a fact for consideration on an allega-
tion that a confession used at the trial was coerced.”

That left Justice Douglas. He neither joined the court majority nor
issued his own explanatory opinion. The decision simply records
“Mr. Justice Douglas concurs in the result.”'*® Contrast this with
Justice Douglas’ concurrence in Watts v. Indiana.
“We should unequivocally condemn the procedure and
stand ready to outlaw ... any confession obtained during
the period of unlawful detention. The procedure breeds co-
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erced confessions. It is the root of the evil.”"'?’

Was not Lyons unlawfully detained at the time of his first two con-
fessions and only brought before a magistrate afterwards?

Was Lyons decided differently from the other twelve African
American forced confession cases due to changes in the Court,
new justices, new factions, intra-court personal differences? Or
was it decided differently because the case itself was different?

The eight cases decided prior to Lyons unanimously or with 6-3
majority reversed convictions. The four cases decided after Lyons
were decided similarly, either unanimously or with a 6-3 majority
for conviction reversal.

Scholarship falls into two types. The first seeks to discover ‘blocks’
among the justices. The second seeks to discern emerging policy
by examining cases. C. Herman Pritchett, then a young assistant
Political Science professor, published a statistical analysis of 1943
Supreme Court decisions. Looking only at the 75 non-unanimous
decisions, he calculated the percent of cases each justice agreed
with every other justice. Black, Douglas, Murphy and Rutledge,
the left-wing group, agreed an average of 82% on non-unanimous
decisions. Stone, Jackson, Reed, Frankfurter, and Roberts,'*° the
right-wing, agreed 66% of the time with each other. Left-wing
justices agreed with right-wing justices on an average of 45% of
cases. On 10 civil liberties cases, the left-wing sided with the gov-
ernment on an average of 5% of cases and the individual on 85%
of cases. The right-wing sided with the government on an average
of 67.5% of cases and with the individual on an average of 27.5%
of cases. Justice Stone did not fit well in either group, siding with
the government on 3 cases and the individual on 7. Prichett sum-
marizes:

“The statistics show, in fact, that from a quantitative point

of view at least, the reorganized Supreme Court has be-

come by far the most badly divided body in the history of
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that institution. 3!

Looking at only non-unanimous decisions has two problems. It
masks the actual agreement among justices. And it ignores emerg-
ing constitutional law. Left-wing and right-wing do not describe
the results of the decisions. Prichett can certainly be excused for
failing to document the subsequent law as it emerged over the next
half-century.

Michael J. Klarman reviewed interwar Supreme Court criminal
procedure cases, focusing on southern court convictions result-
ing in death sentences for poor, ignorant African Americans. The
Court reversed a number of the convictions obtained through
egregious and undisputed violations of defendant rights. There
were no headwinds, either from the north or south, from the deci-
sions. Rather, opinion concerning defendant treatment supported
the Court’s remedies. The cases involved mob dictated verdicts,
lack of effective counsel, torture extracted confessions, knowingly
perjured prosecution testimony and racial discrimination in jury
selection.!'*

“The Court s willingness to blaze such trails may have de-

pended on the confluence of two factors: appealing cases
in which the injustice to black defendants and the dishon-
esty of the state appellate courts were manifest ...""'%

These decisions raised hopes of southern African Americans for
real reform while sparking more challenges from the NAACP. The
NAACEP, in turn, used its role in the cases to heighten its profile,
raise money and expand the organization. Southern courts also
responded by curtailing lower courts’ egregious practices. Which
did not necessarily mean the reality of Southern criminal justice
for African Americans improved.

“...none of these rulings had a very significant direct im-
pact on Jim Crow justice. ... black defendants continued to
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be tortured into confessing ...""3*

U. S. Supreme Court Justices were reluctant to substitute their
conclusions for those of juries or decide officials were lying with-
out clear evidence.

Building on Klarman, John F. Blevins, argues that coerced African
American confession cases fall into two stages. The first witnessed
Court unanimity in reversing egregiously forced confessions in
individual cases so outrageous as to engender widespread support
for the reversals. At the second stage saw Court divisions over the
proper role of the federal judiciary in essentially a state domain.

“By the time Lyons was decided, the Court (in the con-
text of coerced confessions) had become less concerned
about issues of race and more concerned with federalism
and the proper scope of federal judicial oversight of state
courts. From this perspective, the struggle over the scope
and definition of a “coerced” confession proved to be one
aspect of a larger ideological, jurisprudential, and even
personal battle among the Justices on the Court at this
time. %

The Prichett analysis focused on left-wing, and right-wing blocks
to account for Supreme Court decisions. The Klarman and Blevins
analysis seems to hypothesize the coerced confession cases in-
volve two conflicting themes, judicial fairness and federal-state
relationships.

In its broad outline, Lyons v. Oklahoma met or exceeded the char-
acteristics of cases unanimously reversed by the Supreme Court.
A young, poor, uneducated, African American man was arrested
without a warrant by unofficial investigators, beaten, held incom-
municado, not given access to counsel, not brought before a mag-
istrate, and signed a dictated confession using words and language
foreign to his way of speaking. He was held without trial for over a
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year. Other facts included Lyons’ innocence was supported by the
white victims’ closest relations and the white community as well
as the African American; two white prisoners from a nearby work
camp had been identified as the murderers by fellow inmates and
a third white local had confessed implicating the two prisoners. In-
dicted with Lyons was his alleged accomplice, Van Bizzell, anoth-
er local African American. Someone provided Bizzell a well-con-
nected local white attorney. A white scion of a wealthy politically
connected family provided Bizzell bail. Bizzell, indicted on the
same charge, with the same evidence, as Lyons, was never tried.

There were differences between Lyons and other forced confes-
sion cases as received by the Supreme Court. For one, in Lyons,
much of the plaintiff’s side was contested by the state. Justices
would have to decide if Oklahoma officials lied. For another, the
trial judge ruled out Lyons’ first confession while permitting Ly-
ons’ to give his version of the confession and, in accordance with
Oklahoma law, gave the jury to decide if the second confession
given at the State Prison was coerced. This left the justices to sec-
ond guess the jury. For the Supreme Court loss, Blevins faults
Marshall, the NAACP and the ACLU.

“The briefs in Lyons-including the ACLU amicus brief-em-
phasized the disputed facts, rather than explaining why
the undisputed facts required a reversal. The failure to
fully engage the undisputed facts requirement, which had
been clearly articulated in earlier cases, was an egregious
doctrinal oversight. Specifically, Marshall failed to cab-
in those conceded, undisputed facts into a clear, coherent
argument within the formal doctrine. ... Marshall’s brief
read too much like a literary narrative, describing in lurid
detail the actions of the Oklahoma officials and investi-
gators. Although both briefs [the NAACPs and the AC-
LU’s] pointed out some undisputed facts, these few spe-
cific examples were interspersed among the much larger
description of Lyons s abuse, which was disputed. No real
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attempt was made to cabin off the undisputed facts, or to
argue that they alone could form the basis of a reversal.
Rather, both Marshall and the ACLU aimed to shock the
Court with the brutality of the Oklahoma police instead of
incorporating the undisputed facts into a formal doctrinal
framework. The State's brief pointed out this flaw, contend-
ing that Marshall’s statement of facts should actually be
called ‘Lyons's testimony.” “'3°

The more conservative justices were left with no facts to justify
a reversal. Justices Black, Murphy, and Rutledge knew injustice
when they smelled it. They voted to reverse. Circulating at the
time was the pun “tempering justice with Murphy.”'¥” Dissenting
in Falbo V. United States Murphy wrote:
“The law knows no finer hour than when it cuts through
formal concepts and transitory emotions to Protect unpop-
ular citizens against discrimination and persecution. '

While W. D. Lyons lost at the Supreme Court, Marshall and the
NAACP gained some positive publicity. The Court’s opinion was
interpreted in the press from Marshall’s brief rather than the Court
majority opinion. In a story titled “Court Decision in Sooner Case
Thought Third Degree Excuse.” The Oklahoma City Times report-
ed:

“Police and district attorneys may see in a supreme court

decision this week a loophole for getting away with the

third degree by giving it a new twist. Take it step by step. ...

The Supreme Court considered the second confession vol-
untary: “That by the time he made it, any effect of the force
used on him to get the first confession had worn off. But
Justice Murphy dissented ... ‘To conclude that the brutality
inflicted at the time of the first confession suddenly lost all
of its effect in the short space of 12 hours is to close one’s
eyes to the realities of human nature.’ *“'¥°
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Marshall’s petition for rehearing challenged the assertion the two
confessions were separated by 12 hours without further torture or
coercion. He did not address the majority opinion finding the tor-
ture was disputed. He did not acknowledge the trial court threw out
the first confession as it was made without counsel or arraignment
before a magistrate, not because of torture. Marshall challenged
the jury instructions. He argued it should have specified the con-
fession was a product of torture. He does not note the jury heard
the defendant’s version of the torture and witness testimony deny-
ing the torture or that the trial judge left it to the jury to decide who
to believe. Essentially, Marshall reiterated justices Black, Murphy
and Rutledge’s dissents. The Court denied Marshall’s rehearing
request. 14

Further Efforts on Lyons’ Behalf

W. D. Lyons wrote Thurgood Marshall 30 August 1944.
“Several weeks ago, I read in a newspaper that the NAACP
and the American Civil Liberties Union would search for
new evidence and reopen the case immediately, though I
have heard nothing more. If that is a fact, I should like
you to write me telling me what the attorneys contemplate
doing next.”""!

Marshall’s 7 September 1944 response was cryptic.
“...efforts are being made on your behalf which we cannot
explain through mail at this time. As soon as we are able
to let you know, we will write you again.”'*

Marshall did not know what was going on. He wrote Roscoe Dun-
jee asking for an update. Dunjee replied 11 September 1944.
“I just read your letter in which you referred to the status
of W. D. Lyons case, and the progress we have made in
getting a grand jury hearing in Choctaw County.

The truth of the matter is that [Amos] Hall and I have been
so busy, that we have not had the opportunity to get down
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there and find out the real attitude of the county attorney,
and what [E. O.] Colclasure [victim Marie Rogerss fa-
ther] has uncovered in the way of new evidence.”'*

Lyons again wrote Marshall 13 October 1944.

“Having been advised by editor Dunjee to report to head
officials of the NAACP anything that is said to me by law
enforcement officers from the outside, I am writing this let-
ter to let you now that I was visited by two special inves-
tigators from the governor’s office [Robert S. Kerr - 11
January 1943 — 13 January 1947] , who seemed very in-
terested in my case.

The governor’s chief investigator (I don't know his name)
and another investigator by the name of C.C. Crabb ques-
tioned me about thirty minutes. They asked me some of the
same questions that I was asked at my trial, and they re-
marked that [ might have to best ‘the electric chair again.’
... My visitors talked nicely. They used no harsh words or
made no threats. Before they left, they said I would never
be given clemency. I cannot tell you through mail all that
was said to me.”"*

The NAACP Papers did not include a response from Marshall.
Marshall did send Lyons $5 for Christmas, however. Lyons wrote
Marshall again 8 January 1945.
“As I wish to know more about the progress that is being
made in my behalf, I should like you to inform me as to
what you plan to do to reopen my case.

Mpr. Ralph Jennings who was elected county attorney of
Hugo [Choctaw County], the town in which I was con-
victed, visited me not long ago. He said that for the past
six months he has been in search of a clue or clues that
will guide him to the actual murderers responsible for the
crime of which I am serving a life sentence for and that his
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efforts to procure new evidence has resulted to the collec-
tion of nothing but rumors.

You're telling me something of the advancement that the
NAACP is making in my behalf will be appreciated. '

I could find no reference to Marshall, Dunjee Amos Hall or the
NAACP involvement in the efforts to find new evidence or other-
wise aiding Lyons until late 1952. The 1945 annual NAACP State
Convention held in McAlester was chaired by Dunjee with Mar-
shall as the lead speaker. Although Lyons was imprisoned at the
nearby State Penitentiary, I could find no reference made to Lyons
at the convention or of contact with him by the NAACP.!4¢

Rosie Fleeks

In 1946 Rosie Fleeks, Lyons mother, wrote Thurgood Marshall.
“I wants (sic.) to know if there can be a way for him to get out of
prison. ... He is tired of staying in prison he wants to get out be-
fore the governor Kerr gets out of office.”'*’

Her letter likely reflected W. D. Lyons’ limited understanding of
his situation. Everyone, white and African American, seemed to
know he was innocent. There was a national and a local Choctaw
County outcry over his case. Governor Kerr expressed some in-
terest. Marshall’s assistant, Robert L. Carter replied 31 May 1946.
“As you know, the NAACP has worked very hard and
diligently on your son'’s case. ... There is nothing further
we can do. The only other method where your son can be
helped is before the Board of Pardons and Parole. ... you
can write to the following address for further help regard-
ing his release:
Society for the Friendless
611 Oil Exchange Building
Oklahoma City, Okla.”'*

In 1952 William J. Orr wrote Thurgood Marshall asking for Lyons’
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Supreme Court case number. Orr a fellow prisoner, was, “making
an attempt at this time to assist W.D. Lyons with his case.”'* Orr, a
forger, was serving a ten-year sentence at the State Penitentiary.'*
Orr’s letter appears to have reminded Marshall of Lyons’ situa-
tion."s! Marshall wrote Lyons saying he had provided Orr with the
requested information. The same day Marshall sent a letter marked
PERSONAL to Assistant Attorney General Sam Latimore.
“I wonder if you remember the W. D. Lyons case in 1943.
... The time has come, I think, that consideration should be
given as to whether or not Lyons should be recommended
for parole or clemency of any kind, and I am asking you for
your personal opinion as to whether this would be a good
move at this time. "'

Lattimore’s reply was perfunctory. He was under the impression a
longer stay in prison was expected before parole could be consid-
ered. Latimore was past considering any deals with Marshall.'>* If
Latimore’s response seems dismissive, compare it to Marshall’s
response to Lyons’ mother, Rosie Fleeks. This appears to have
ended the NAACP involvement in the Lyons case. There is noth-
ing further in the NAACP Lyons file.

Lyons became eligible for parole in 1956, under Governor Ray-
mond Gary, but was passed over.!** By 1961 the State Pardon and
Parole Board recommended Lyons be paroled. He was paroled by
Governor J. Howard Edmondson.'

Denver and John Nix report Lyons settled in Okmulgee where he
remarried and worked as a television repairman and, with his wife
Mildred, raised a son and daughter. In 1965 the Pardon and Pa-
role Board recommended Lyons be given clemency and a pardon.
This was granted by Oklahoma’s first Republican governor, Henry
Bellmon.!¢ In the 1980s, with his children grown, his wife moved
to a house a few blocks away. She described Lyons as a loner who
had drinking bouts. In the early 1990s he suffered a stroke leaving
his right side paralyzed. Denver and John Nix tell us “April 15,
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1994, Lyons was killed by a gunshot wound and his house burned
down with him inside.”"”’
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