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an important U.S. Supreme Court case
Seate of to prohibit the export

) could be retained for future use
the state. The state law was held to be in violation of the clause

Within the vastly complex and ever-
changing field of U.S. Constitutional Law,
few subjects have commanded more interest
and study than the interpretation and appli-
cation of the federal commerce powes. In-
deed, few activities are as important to the
aation as the regulation of interstate and
foreign commerce. It has always been so
with our nation.

During the Confederation period, from
1781 to 1789, as each state sought to regulate
all trade entering and leaving its domain,
an incomprehensible welter of cumulative
commercial restrictions and taxation meas-
ures adversely influenced national and local
trade. James Madison, deploring the sad
state of commercial affairs, complained in
the case of New Jersey that it was a cask
open at both ends. A keen desire among
the nation’s commercial classes to rectify
the trade tangle was one of the strongest
motivations for calling the Constitutional
Convention in Philadelphia in the fateful
summer of 1787.

The delegates were alive to the need for
federal regulation of interstate and foreign
commerce, but they differed over the best
means to accomplish such regulation. The
convention was on the verge of adopting a
aovision which would bave authorized

ngress to regulate interstate commerce
by a two-thirds majority. In one of those
quirks of political pragmatism which some-
times attend great events, a compromise
between northern and southern representa-
tives was reached. The compromise author-
ized Congress to regulate interstate and
foreign commerce by a simple majority vote
and forbade Congress to prohibit the im-
portation of Negro slaves for 20 years. As
a result of this agreement, Art. I, Section
8, Clause 3 of the US. Constitution states
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simply but grandly that Congress shall
have the power to “regulate Commerce with
foreign Nations, and among the several
States, and with the Indian Tribes.”

Considerable legal conflict has marked
the interpretation and application of the
federal commerce power against state at-
tempts to regulate commerce within the
state. As the concept of interstate commerce
has been widened through the years to
authorize an ever-increasing federal control
of trade activities formerly considered
strictly within the purview of legitimate
state regulation under the terms of the
Tenth Amendment, some interesting and
novel cases have arisen to challenge the
attention and creativity of the U.S. Supreme
Court.

The State of Oklahoma, which at one
time in the 1920’s led the nation in the
production of both crude petroleum and
natural gas, has pioneered in state regula-
tion of the production of oil and gas to pre-
vent both real and constructive waste of
these precious natural resources. One of the
most colorful episodes in Oklahoma’s earli-
est attempts to regulate natural gas pro-
duction was the celebrated case of Wess ¢.
Kansas Natural Gas Co.

The echoes of the festivities which ac-
companied the inauguration of Charles N.
Haskell as the Sooner State’s first governo®
had hardly died away when the First Legi:-
lature enacted into law an unusual attemy:
at economic provincialism. The act, signe.
into law on December 21, 1907, during ¢ :
first joyous state Yuletide season, whe1
hearts were light and Oklahoma’s politic |
world was new, was entitled “An At
Regulating the Laying, Constructing, ard
Mainteining and ration of Gas Pije



Lines for the Transportation of Natural
Gas within the State of Oklahoma . ..” (1).

The act contained 13 sections, perhaps
an omen of the statute’s ultimate fate,
which set out rules and procedures for the
chartering and licensing of firms to build
gas pipe lines within the state. Such pi
lines were declared to be burdens on the
roads, streets, and property of the state and
certain safety standards were decreed while
the use of eminent domain in the construc-
tion of such pipe lines was limited. No gas
pipe line could be operated at a pressure
greater than 300 pounds per square inch
and the use of pumps to increase pressure
was prohibited. The measure’s most strin-
gent feature was that it absolutely and
categorically prohibited the exportation of
Oklahoma gas beyond the borders of the
state (1).

The prohibition of gas exports from the
state was not without precedent and neither
was it as arbitrary nor frivolous as it might
appear today. The Indiana legislature had
passed an act in 1889 which forbade the
sale of Indiana gas beyond the state’s boun-
daries. The measure had been designed to
conserve for use in Indiana the large natural
gas deposits discovered and developed there
during the 1880’s. A healthy fear of rapid
exploitation and dissipation of the valuable
substance motivated Indiana to guard her
natural gas resources for Hoosier purposes.
The Indiana Supreme Court almost im-
mediately decreed this bold attempt at
economic provincialism to be violative of
the commerce clause of the U.S. Constitu-
tion (State ex rel Corwin v, Indiana and
Obsio O#! Co., 120 Ind. 575, 22 N.E. 778,
1889). However, in 1891, the Indiana legis-
lature enacted a measure, which success-
fully withstood legal attack, that forbade
the use of all devices to increase the pressure
or flow of natural gas for transportation
through pipe lines. This measure, sustained
as a legitimate exercise of the state’s police
power, had the practical effect of making
techaically impossible the export of natural
gas from the state (2).

Even before Oklahoma graced our na-
ion’s flag with the forty-sixth stur, it was
n escablished roleum producing-area.
dil strikes at Fork, Cleveland, and
slean Pool had been developed to the
xtent that in 1907 the newest stite pro-
uced a daily average of 12,138 barrels of
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crude oil and a large but undetermined
amount of natural gas. The Oklahoma Con-
stitution and the early legislatures were
strongly influenced by the Populist pofi-
tical ideals which had swept the prairie
farmlands of the nation’s heartland in the
1890’s (3). Only natural gas and cosl were
reasonably available within Oklahoma as
sources of commercial fuel and many
Sooners wanted to conserve the state’s
natural gas for use within its borders rather
than allow it to be exploited by the hated
foreign corporations.

Four law suits were promgtly filed in
the Federal District Court for Eastern Okla-
homa to test the constitutionality of the new
Oklahoma law and in each case the plaintiff

uested a court order restraining the
Honorable Charles West, Attorney General
of Oklahoma, from enforcing the statute

court action and other means. All of
the plaintiffs asserted their respective rights
to “buy, sell and transport natural gas in
interstate commerce notwithstanding the
provisions of the statute.” The four com-
plainants in the numerical order in which
the cases were filed were: The Kansas Nat-
ural Gas Company, the Marnet Mining
Company, Mr. A. W. Lewis and Mr. O. A.
Bleakley. While their respective circum-
stances, operations and plans differed con-
siderably from each other, each of the
plaiatiffs desired to export natural gas from
Oklahoma to nearby states.

The Kansas Natural Gas Company, a
Delaware corporation, was engaged in the
business of purchasing and distributing
natural gas in Kansas and Missouri. The
company had entered into a contract to
purchase the entire production of a large
gas well located in Washington Couanty,
Oklahoma, and proposed to build a pipe
line from the company’s southern terminus
in Kansas to the gas well and to construct
lateral gathering lines to other gas wells
which might be drilled in the general area
of the coantracted well. The company con-
templated no local distribution of gas in
Oklahoma and was solely interested in the
interstate shipment of natural gas.

The. . other - plaintiffs asserced similar

claims and enterprises. The Marnet Mining
Company, a West Virginia corporation, had

pu a right of way across a portion
of Oklahoma and proposed to lay a pipe
line for the purpose of puchasing Oklahoma



iyclinetocuuomenml(mmmd
Mr. A. W. Lewis, a citizen of
Obio, had purchased an oil and gas lease

pealed to the US. Su-

had been rendered. Formal argument
the hxgh court was held on April
4, 1911, at which time Mr. West and Mr.
Charles B. Ames
interests, Messrs. D. T. Watson and John
&d]ohnm argued the case for the appellees
in conjunction with Messrs. John J.
Jones and E. L. Scarritt filed a brief. The
case was decided on May 15, 1911, and
Associate Justice Joseph McKenna delivered
the mq opinion of the Court in which
five Justices concurred (1).

Jouﬂ McKenna had been born in
Phi phis in 1843 and as a child j -
ed with his Irish ts to California. ge
was educated at Catholic seminaries in the

1

and empire builder, and William McKin-
ley, the future president. Stanford’s influ-
ence was credited by contemporaries as the
reason for President Benjamin Harrison’s
appointment of McKenna to a federal
judgeship on the 9th circuit court. Later,
when McKinley was elevated to the presi-
dency, he summoned McKenna w0 be his
first Attorney General. McKenna occupied
that position only a few months before he
resigned to accept McKinley's appointment
as gocine Justice of the Supreme Court.
McKenna resigned from the high court in
January, 1925, and died in Washington,
D.C., in November, 1926.

The American historian Francis S.
Philbrick has described McKenna thusly:

On the Supreme Court, he did not often
spesk for the Court, but did spesk for it in
some exceedingly important cases. His mental

Jov,-nd, ing to his crit-
ics confused. At best he had no clear general
legal philosophy that made his attitude on new
cases readily predictable. His final opinions,

T ,wege-" sense
and clear .
mthomble,mdspedal students
of constitutional law refer to some of his decis-
jons and enunciations of principle as commend-
able R‘)'rngoliﬂul vision and sound social judg-
ment wi rence to labor, the development
?z)fedudpowetmdiurehdommtbenm

;(ustice McKenna’s opinion in West v.
ansas Natural Gas Compamy belongs
among his better contributions.

In essence, West argued for Oklahoma
that the purpose of the statute was con-
servation of natural resources, not the regu-
lation of commerce, and that the withhold-
ing of the enjoyment of some private
property by the state without compensation
was not a violation of either the commerce
clause or the 14th amendmeat. The quartet
of attorneys for the challengers argued, in
the main, that the state’s prohibition of the
exportation of natural gas from the state
was a burden on interstate commerce and
was in open.violation of the federal com-
merce clause in the absence of affirmative
congressional action.




coal, Northwest its timber, the mining
states their minerals. And why may not the
products of the field be ¢ within the
Pnndple? Thqs:nh:ged.qrmd:omthaen-
its e on
need not be pointed out. To what
does such power tend? If one state 5‘.‘3;‘,
all states have it; embargo be retaliated by
embargo, and commerce will be halted at state
hneg.Anﬁetwe!uvenidthn“inmmof
foreign interstate commerce there are no
mhm”lnuhmmzminmdofthe
states, a new POwer appeasrs s new welfare,
a welfare which transcends that of any state.
But rather let us say it is constituted of the
welfare of all of the states, and that of each
state is made the greater a division of its
es, 1 and d, with every other
state, and those of every other state with it.
This was the purpose, as it is the resait, of the
interseate commerce clsuse of the Constitution
of the United States. If there is to be a curning

their natural resources from interstate com-
merce.

Three distinguished justices, Holmes,
Lurton, and Hughes, dissented but the
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majority of six would not permit such state
interference with inverstate commerce. The
way was now open for the transmission of
Oklahoma's natural gas, first to nearby
states and ultimately to the northern aad
eastern states, for a multiplicity of private
and commercial uses. The nation commer-
cially was to sink or swim together and
states were not to be allowed to stand aloof
of each other. .All states would furnish
what they could and use their share of what
was available.
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