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ARE SOCIAL IDENTITY MARKERS RELATED TO THE
UTILIZATION OF HIP-HOP PEDAGOGY?

Shannon M. Coffey, University of Colorado at Boulder,
Eric Primm, Pikeville College, and
Robert M. Regoli, University of Colorado at Boulder

ABSTRACT

This research examines whether social identity markers (e.g., the age, gender) of faculty members are
related to teaching rap and hip-hop within academia. It is argued that hip-hop pedagogy is not yet widely
utilized within academia because of cultural hegemony. Two methods were used to produce the data: 1) a
literary analyses and 2) a survey of 107 faculty members. Our principal finding was that nearly 80 percent
of the faculty surveyed indicated a willingness to utilize hip-hop texts and media in their classrooms. While
social identity markers appear to influence one’s willingness to utilize hip-hop pedagogy, the findings did
not indicate that any one social identity marker negates one’s willingness to utilize such pedagogy. Further-
more, we speculate that hip-hop pedagogy will likely support diversity within the academy when used in the

classroom by faculty.

The origin of the study can be traced to an
undergraduate class where it was stated that
the American Dream is a reality that is “alive
and well,” welfare is not necessary, teen
mothers deserve what they get, poverty is a
personal choice, and not attending college
is an act of laziness. These claims prompted
us to query whether it is possible to reach
across differences and to give life to the sta-
tistics and theories that are taught within
academia? If it is possible, how might the
academy begin to tap into unacknowledged
privilege when this privilege has become in-
grained in our culture and been made invis-
ible through the function of hegemony?

The previous assertions reflect the hege-
monic system that Antonio Gramsci (1971)
describes. Within this system, hegemony is
invisible to those who benefit from it: those
who occupy privileged positions. The func-
tion of hegemony as a system of oppression
relies upon its invisibility. Furthermore, the
privileged often unconsciously express he-
gemony in their use of language and in the
social construction of their worldviews.

Theoretically the university classroom is
a place where students become critically en-
gaged with what they are learning. However,
hegemony functions to determine what is
taught within the university, what texts are re-
quired reading, and who becomes a mem-
ber of the professorate. Hegemonic oppres-
sion also informs which students are able to
attend institutions of higher education. Un-
acknowledged hegemony is debilitating to
critical engagement. Thus, when hegemony
is at work, opportunities for criticism of the

hegemonic system are diminished.

Within academia, scholars are able to ex-
pand their worldviews and knowledge bases
through accessing disciplines that focus
upon the personal voice of the author along
with the message of the text. Hip-hop peda-
gogy, specifically pedagogy related to rap
music, provides access to the voices of mar-
ginalized youth because rap music is a me-
dium through which poor mostly African
American' youth voice their concerns about
modern society. As Bakari Kitwana observes,
hip-hop music

isn’t entertainment alone; it's also a voice to
the voiceless. More than just a new genre
of music, hip-hop since its inception has
provided young Blacks a public platform in
a society that rendered them mute. It has
done the same for youth of other cultures
as well. (2005 xiii)

In the thirty-plus years that have passed
since its inception, rap music has become
part of a global dialogue undertaken by youth
from varying socio-economic backgrounds.
Globalization lies at the heart of this dialogue,
for the global dialogue would not exist if hip-
hop had not emerged during a “global infor-
mation-age” (Kitwana 2005). Thru globaliza-
tion, the voices of rap artists have become

vastly more accessible to oppressed and
sympathetic groups around the world and
contribute to developing cultural bridges
among such groups. (Rose 1994 101)
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These cultural bridges include the shared
experience of social inequalities that have
resulted from globalization — such as rising
unemployment, the prevalence of the under-
ground economy, and steadily increasing
disparities between the have and the have-
nots (Kitwana 2002). Essentially, rap music
has become, in the words of Rose, “a con-
temporary stage for the theater of the power-
less” (1994 101).

The existence of this “theater of the pow-
erless” — which encompasses stages, stu-
dios, and street corners — is vital because it
is within this theater that the voices of the
oppressed are able to resonate with empow-
erment, to speak their realities, and to echo
resistance to the hegemonic discourse.
Thus, even though their voices may be si-
lenced within hegemonic social institutions,
rap artists have booked a thriving venue
within mainstream society.

As hip-hop became a prominent venue,
or “mainstreamed,” within America and the
larger global arena, it has taken on a dual
existence - that of a

highly commercialized, corporate-spon-
sored venture as well as an indigenous art
form that reflects (on) the brutal realities of
black youth culture. (Dyson 2001a 137)

Although in its commercial existence, hip-
hop is a multimillion dollar industry controlied
by white elites, its message has not been
diluted or mitigated; rather, the ever evolving
spirit of hip-hop has created

a critical and conscientious forum for visit-
ing social criticism upon various forms of
social injustice, especially racial and class
oppression. (Dyson 2001b 152)

Thus, we are asserting that the voices of rap
artists need to be widely taught since they
shed light on the experiences of people who
have been systematically oppressed and
marginalized within contemporary societies.

HEGEMONY AND ACADEMIA

One of the orienting ideas for this study is
the theory of hegemony proposed by Antonio
Gramsci (1971), who contends that hegem-
ony is invisible; it is the centralized power in
a society, labeling itself ideal and all else
inferior. The hegemonic aspects of Ameri-
can society are white, upper class, educated,
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male, and able-bodied. Hegemony functions
through the use of systematic and systemic
oppression. These systematic oppressions
are interlocking and include race, class, and
gender (Collins 1990). Hegemony pervades
existing social institutions such as the crimi-
nal justice system, education system, politi-
cal arena, and social programs.

At the institutional level, hegemony is not
readily taught or challenged. Because it is
invisible, hegemony has a history of being
ingrained within academia’s codes and ped-
agogy. Those who benefit from pedagogy,
those who are afforded privileged positions
in society, do not question their privilege be-
cause they are unaware of it. As a result of
the pervasiveness of the hegemonic ideol-
ogy, and the subsequent status and position
in society that the oppressed are afforded,
the oppressed are not seen as credible
when they question hegemonic privilege and
power (Freire 1973).

Within academia, the written word of the
educated white male is privileged. The oral
transmission of knowledge has been sup-
pressed and seen as an inferior mode of
communication. It has traditionally been as-
sociated with women and oppressed
groups. Rap music emerged from the oral
traditions of African American culture. His-
torically, African Americans have been ex-
cluded from academia (Feagin 2001). The
exclusion has, to a large extent, been a re-
sult of racism, hegemonic oppression, and
institutional barriers. The barriers have in-
cluded slavery, legal and “customary” segre-
gation, and other forms of discrimination.
This discrimination includes the absence of
African American writers from academic pub-
lications, the canon of literature, and ranking
as seminal theorists; it also includes the
denial of equal educational and employment
opportunities.

When African Americans are included in
the academy, they are often given token po-
sitions — such as being the one African Ameri-
can writer listed in an anthology or text. Cor-
nell West was the victim of such discrimina-
tion in 2001. West left his position at Harvard
University's African-American Studies De-
partment after the academic value of the work
he produced while on sabbatical - a rap al-
bum titled Sketches of My Culture (2001) -
was questioned by incoming president,
Lawrence Summers. Cornell West chal-
lenged Summers’ assumption that a rap CD
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did not hold academic value (Orland 2001 1-
4).

The censorship of the voices of rap art-
ists and hip-hop scholars within academia
is a reflection of the hegemony that exists
within society at large. As Watkins contends,

the evolving crusade against hard-core rap
emboldens a larger campaign directed
against the cultural practices popularized
by black youth and the creative confidence
they now exude in the face of immense
social, economic, and political transition.
(1998 240)

Censorship is a tool used by those who bene-
fit from hegemony to silence dissident voices
that name hegemony and question its power.
Rap artists are subject to such censorship
because they name hegemony within the
work they produce. As scholar Tricia Rose,
observes,

rappers act out inversions of status hierar-
chies, tell alternative stories of contact with
police and the education process, and draw
portraits of contact with dominant groups
in which the hidden transcript [that is pres-
ent within rap] inverts/subverts the public,
dominant transcript. (1994 101)

In recent years, universities within the
United States have claimed to desire greater
diversity — including intellectual and cultural
diversity. As bell hooks? maintains,

The call for the recognition of cuitural diver-
sity, a rethinking of ways of knowing, a
deconstruction of old epistemologies, and
the concomitant demand that there be a
transformation in our classrooms, in how
we teach and what we teach, has been a
necessary revolution—one that seeks to
restore life to a corrupt and dying academy.
(1994 29-30)

Therefore, some educators have been explor-
ing the benefits of hip-hop pedagogy (Kit-
wana 2005; the Hiphop Archive 2006a) to
continue the so-called academic interest in
expanding intellectual and cultural diversity.?

HiIP-HOP PEDAGOGY INACADEMIA

In 1997, Arvand Elihu, an undergraduate
at the University of California at Berkeley,
taught a course titled History 98: The Poetry
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and History of Tupac Shakur under the guid-
ance of the late professor Robert Brentano.
As reported in Jet in 1997, the course would
be taking

a look at the life and death of Shakur with
an emphasis on his works... [Arvand Elihu]
will make connections between Shakur and
politics, society, history, and the soul of the
artist. The course will look at the late con-
troversial rapper as a modern contempo-
rary historian of this time. (1997 22)

The course inspired additional instances of
hip-hop pedagogy as Leila Steinberg, Tupac
Shakur’s former manager and guest lecturer
for the course, observed

students and universities throughout the
country have requested the teaching mate-
rials that Arvand compiled to initiate their
own Tupac curriculum. Tupac was finally
being recognized in academia. (Shakur
1999 xxi)

James E. Newton began teaching an ex-
perimental hip-hop course at the University
of Delaware in 1999. The course was titled
“Hip-Hop Cultural in American Society” and
enrolled undergraduate and graduate stu-
dents. Pamela Weiger reports that

the hodge-podge knowledge inventory
Newton created covers the gamut of hip-
hop: history, music, players and slang. In
addition, Newton quizzes students on their
ability to visually identify 50 to 75 slides of
hip-hop’s big wigs. (2000 2)

As Weiger observes,

while there is still some bias in the aca-
demic community about the scholarly value
of such studies——as there once was with
nascent Black History courses, for sure—
hip-hop classes are starting to catch on.
(2000 2)

In the fall of 1993, Allen Carey-Webb at
Western Michigan University decided to re-
formulate one of his literature classes

to explore and address America’s criminal
justice crisis. In doing so, [he] redesigned a
conventional 200-level Biack American Lit-
erature Survey course, restructuring its
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curriculum and organization and dedicating
it to the theme of ‘Prison, Race, and Social
Justice’. (Carey-Webb 1995 2)

The syllabus for the course included texts
such as Richard Wright's Native Son (1940),
Malcolm X’s, The Autobiography of Malcom
X (1965), and Martin Luther King Jr.’s, Where
Do We Go from Here: Chaos or Community?
(1967). The course also addressed rap lyr-
ics- including “Trapped” by Tupac Shakur and
“Welcome to the Ghetto” by Spice 1. Accord-
ing to Carey-Webb

Considering the biting social critique made
by many rap artists, it isn't surprising that
powerful groups have made such efforts
to suppress it.... Examining these and other
rap lyrics showed that the issues that we
had been examining from the sixties have
by no means gone away, and that the analy-
sis of King, Malcom X, Davis, and others
has more relevance than ever. (1995 15)

Widener University began offering “Fresh-
man Seminar 101: Hip-hop” in the fall of
2002. Hip-hop was a one credit course that

explores the intricacies of hip-hop on an
aesthetic level and examines how it has
evolved from an underground sound to a
multi-billion dollar industry. (Widener Univer-
sity 2002 1)

Throughout the course, students were asked

to critique and evaluate songs and contem-
porary movies, as well as track trends that
are currently being marketed to the hip-hop
generation through the print and broadcast
media, as well as those societal values and
morals that fuel hip-hop fashion and life-
style, and must acknowledge corporate
America’s influence on hip-hop taste. (Wid-
ener University 2002 1)

The course also analyzed the surfacing of
hip-hop culture and its sociological and his-
torical components of spoken word, graffiti,
music, and break dancing. The university
planned to expand the freshman seminar
into an undergraduate level, three-credit
course.

Currently, at the University of Delaware,
Shuaib Meacham is researching the use of
hip-hop and education. His interest in apply-
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ing hip-hop pedagogy within education be-
gan once he joined the Colorado Hip-hop
Coalition while a professor at the University
of Colorado at Boulder. Meachem is currently
working with youth who aspire to be hip-hop
stars, by assisting them with the recognition
of their writing and language abilities. As
Meacham contends,

If you listen to a iot of the lyrics, it's really
about people telling the stories of their lives.
Because hip-hop is a norm, at least among
young people, in order to teach young
people effectively, teachers are going to
have to not only understand what hip-hop
is all about but also use it effectively to
teach young people. (U Daily Archive 2003
1

As the aforementioned examples dem-
onstrate, the inclusion of hip-hop pedagogy
within academia has the potential to chal-
lenge hegemony and to create a space for
critical engagement. The professoriate is in
a unique position: one that has the access
and the status that allows for the opportunity
to challenge hegemony through the utiliza-
tion of hip-hop pedagogy.

METHODS

The purpose of this study is to answer the
question: Are social identity markers of fac-
ulty members related to utilization of hip-hop
pedagogy within academia? Originally a sur-
vey packet was distributed to all faculty mem-
bers in the disciplines of English, Sociology,
Music, and Criminology, 4 at two public uni-
versities and one public college (N = 428).
The participants were provided with a pre-
addressed stamped envelope so that hand-
writing would not be identifiable; 107 respon-
dents or 25 percent of the original popula-
tion returned the survey. The respondents
were asked questions about their demo-
graphics, family structure, level of education,
as well as their knowledge of, interest in,
and willingness to utilize hip-hop/rap music
and texts in their classrooms. The variable,
race, was not used in the regression model
because the total number of respondents
who self-identified as people of color (n =
10) was not sufficient for performing any sta-
tistically meaningful analysis. The survey re-
sults were aggregated so that confidentiality
would be maintained.
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Table 1 - Regression Coefficients of Independent Variables on the Willingness To

Integrate Hip-hop/Rap into the Classroom

Unstandardized Standard t-value Significance

Coefficients

(constant) 1.042
Age 25 and under (a) 0.173
Age 26-35 (a) 0.272
Age 46-55 (a) 0.150
Age 56 and over (a) 0.081
Sex (b) 0.019
Social class -0.132
Educational level -0.066
1st generation college (c) 0.036
Interest in hip-hop 0.182
Knowledge of hip-hop -0.124

R squared = .32

Adjusted R squared = .25

(a) Ages 36-45 are reference group

(b) Women are reference group

(c) 1st generation to attend college reference group

Error t

0.347 3.004 0.003
0.175 0.986 0.327
0.113 2.405 0.018
0.108 1.386 0.169
0.111 0.733 0.466
0.076 0.252 0.802
0.050 -2.637 0.010
0.074 -0.889 0.376
0.076 0.475 0.636
0.055 3.332 0.001
0.067 -1.852 0.067

The Variables

Eight variables were used to examine
whether social markers of faculty members
are related to the teaching of rap and hip-
hop within academia. The dependent vari-
able was “willingness to utilize matenal from
rap/hip-hop culture in the classroom.” The
seven independent variables were: age,
class, education level, sex, interest in hip-
hop culture, knowledge of hip-hop culture,
and whether one was a first-generation col-
lege student.

1. Willingness: Willingness to teach/inte-
grate material from rap/hip-hop culture
was measured in terms of “yes” which
indicated “willing” and “no” which indi-
cated “not willing.” This variable was
recoded for the analysis as 1 = willing
(n=81) and 0 = not willing (n=22) in or-
der to make the discussion of the vari-
ables more intuitive. Four respondents
did not answer this question.

2. Age: Age of the respondent was coded
as a nominal variable with five catego-
ries: under 25 years (n=8), 26-35 years
(n=28), 36-45 years (n=27), 46-55 years
(n=22), and age 56 and above (n=22).

3. Sex: The respondent's sex was coded
as 1 =female (n=58) and 2 = male (n=49).

4. Class: Social class was coded on a
scale of 1 through 5, with 1 = lower
(n=1), 2 = lower middle (working class)
(n=18), 3 = middie (n=49), 4 = upper
middle (n=34), and 5 = upper (n=>5).

5. Education Level: The education vari-

able described the highest ievel of edu-
cation attained by the respondents. it
was coded on a scale ranging from 1 to
4, where 1 = associate of arts or equiva-
lent (n=0 ), 2 = bachelors of arts or sci-
ence (n=9), 3= masters of arts or sci-
ence [including MFA or MBA] (n=36), and
4 = doctorate of science [including Ph.D.,
J.D., M.D., Ed.D., or other doctorate]
(n=62).

6. First Generation to College: This vari-

able assessed whether the respondent
was a first generation coliege student.
The variable was coded as 1 = yes,
meaning that the respondent was a first
generation college student (n=38), and
2 = no, meaning that the respondent was
not a first generation coliege student
(n=68).

7. Interest in Hip-Hop Culture: This vari-

able measured the participants’ level of
interest in hip-hop culture. This variable
was coded on a scale of 1 to 5 with 1 =
no interest (n=12), 2 = minimat interest
(n=50), 3 = moderate interest (n=25), 4
= some interest (n=13), and 5 = very
interested (n=7).

8. Knowledge of Hip-Hop Culture: This

variable provided a gauge of the partici-
pants’ level of knowledge of hip-hop cul-
ture. The variable was coded on a scale
ranging from 1 to 5, with 1 = no knowl-
edge (n=13), 2 = minimal knowledge
(n=58), 3 = moderate knowledge (n=27),
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4 = good knowledge (n=5), and 5 = ex-
cellent knowledge (n=4).

ANALYSIS AND RESULTS

The dependent variable in the study was
“willingness to utilize texts from rap/hip-hop
culture in the classroom.” This variable was
regressed onto age, class, education level,
interest in hip-hop culture, knowledge of hip-
hop culture, sex, and whether the respond-
ent was a first generation college student.
The regression coefficients for this model
are shown in Table 1.

The Multiple R squared for this analysis
was .32. The analysis revealed no relation-
ship between the dependent variable and a
respondent’s sex, level of education, nor
whether they were a first generation college
student. When examining the coefficients for
age, some of the anticipated effects were
observed. In general, one might expect
younger individuals as compared to older
individuals to be more willing to integrate hip-
hop/rap into their teaching since this is a rela-
tively young musical genre. However, the only
cohort significantly more willing to integrate
the material into their classes than the com-
parison age cohort ®*was the age group, 26-
35 (p = .018). One explanation for why the
youngest age group, those 25 and younger,
did not have significantly different levels of
willingness to utilize this material is the rela-
tively small number of respondents in this
category (n=8).

Upon examining the coefficients for so-
cial class the anticipated relationship was
observed. As the respondent’s social class
increased they were less willing to integrate
hip-hop/rap into their classes (p = .01). Also,
as predicted, as the respondents’ level of
interest in hip-hop culture increased, so did
their willingness to use hip-hop/rap in the
classroom (p = .001). The final variable that
approached significance was level of knowl-
edge of hip-hop culture (p = .067). However,
the direction of this relationship was in the
opposite direction than would be anticipated.
The coefficient for this variable suggests that
as one's knowledge of hip-hop culture in-
creases, they are /ess likely to integrate the
material into their classes.® (This unantici-
pated finding is discussed below.)

DISCUSSION
The social identity markers that influence
the utilization of hip-hop pedagogy are inter-
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related and build upon one another. As the
findings indicate, when the respondent’s
social class increased they were less will-
ing to integrate hip-hop/rap material. This is
consistent with the origins and much of the
content of hip-hop culture. Hip-hop culture
arose from the African American community
—specifically the youth— born of their experi-
ences in American inner-cities such as the
Bronx and Compton. Rap music is a me-
dium through which poor, mostly African
American youth, voice their concerns about
social inequalities and systematic oppres-
sion. Thus, the correlation between social
class and one’s willingness to utilize hip-
hop pedagogy may be due to the resonance,
or lack thereof, that hip-hop culture has with
a person’s experiences and cultural back-
ground. An alternative explanation for this
relationship is that those in the upper
classes are distancing and differentiating
themselves from an art-form, lifestyle, and
culture intricately tied to the lower classes
(Bourdieu 2002).

Our findings also indicate that age is a
significant social identity marker. Of interest
is that the two age groups that were com-
posed of respondents under age 36, tended
to more highly rate their level of exposure to
hip-hop culture, knowledge of hip-hop cul-
ture, and interest in rap music than did mem-
bers of the other age groups. These ages
correspond with the general definition of the
Hip-Hop Generation (Generation X) — the
generation that came of age when hip-hop
and rap were becoming prominent forces of
social critique (Kitwana 2002; Chang 2005).
If the faculty that are currently teaching, es-
pecially those from the baby-boomer gen-
eration (1946-1964) are willing to set the
ground work for the inclusion of hip-hop
pedagogy in academia, then as more mem-
bers of the Hip-Hop Generation attain their
doctorate degrees and become professors,
the inclusion of this pedagogy may be well
underway. Furthermore, a generation of stu-
dents will not miss the potential opportunity
for critical engagement in higher education
through hip-hop pedagogy.

Most of the respondents (nearly 80%) indi-
cated that they would choose to teach/inte-
grate hip-hop texts into their courses in some
manner, the most common of which was
through class discussion topics or through
film or music. If one has minimal knowledge
of hip-hop culture, intuitively it makes sense
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to integrate/teach hip-hop through the utiliza-
tion of class discussion topics. This method
would encourage students to become criti-
cally engaged with what they are learning,
while the professor would not have to be “the
expert’ in the setting of a classroom discus-
sion.

The utilization of class discussion topics
could be beneficial if students were asked to
critically look at what the artists are address-
ing within the lyrics they are producing. Hip-
hop pedagogy has the potential to engage
students with what is being taught and to
provide validity for what the faculty are teach-
ing. As Meacham puts it,

without engagement, you can’t connect stu-
dents to skills in a way that will make them
want to learn...Hip-hop grabs them right off
the bat. (U Daily Archive 2004 1)

The by-product of critical engagement is the
formation of a critical worldview which ulti-
mately leads to the exposure of hegemony
and makes its effects less detrimental.
Conversely, the utilization of class discus-
sion topics could be potentially dangerous if
the function of the hegemonic ideology per-
vaded the classroom. As hooks states,

If we examine critically the traditional role
of the university in the pursuit of truth and
the sharing of knowledge and information,
it is painfully clear that biases that uphold
and maintain white supremacy, imperialism,
sexism, and racism have distorted educa-
tion so that it is no longer about the practice
of freedom. (1994 29)

Given the current demographics of aca-
demia, both of students and faculty, ele-
ments of voyeurism and Orientalism (Said
1979) could pervade the discussion. Taking
rap lyrics out of the context of the cultural and
social issues that the rap artists are address-
ing has the potential to lead to the formation,
or reaffirmation of hegemonic stereotypes.
This relates to one of the study’s more
interesting findings: as noted earlier, as one’s
level of knowledge of hip-hop culture in-
creases one is /ess likely to integrate hip-
hop texts into their classroom. This counter-
intuitive finding may be due to the particular
sources from which this knowledge about
hip-hop culture was attained. If one’s primary
exposure to hip-hop culture has been
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through the media, then one’s knowledge of
hip-hop culture has very likely been influ-
enced by hegemonic media portrayals of this
culture: depictions or assertions concerning
the inherently misogynistic and violent na-
ture of rap music and the artists producing it
(Dyson 2001a; Chang 2005). As Dyson ob-
serves,

early seeds of suspicion have often-
bloomed into outright rejection of hip-hop
as a vital source of art and imagination for
black youth. (2001a 110)

This could account for the prior finding since
most respondents (66%) indicated that their
primary source of exposure to hip-hop cul-
ture was via the media.

CONCLUSION

In an age where the disparity between the
have and the have-nots is steadily increas-
ing (Kitwana 2005), when youth who are work-
ing class, first generation, and/or from vari-
ous under-represented racial/ethnic back-
grounds are being locked out of higher edu-
cation, something needs to be done. The
potential contributions that the aforemen-
tioned youth could bring to the academic dis-
course are being wasted. Thousands of
young men and women are in dead-end jobs
that barely allow them to make ends meet,
thousands more are confined in over-crowd-
ed prisons, and still others are engaged in
the under-ground economy. How is the aca-
demic discourse going to address the ab-
sence of the voices of these marginalized,
disenfranchised, and disaffected youth?
How can the pertinent social issues and cri-
ses that America is facing be addressed, if
the voices of those most adversely affected
are absent?

The academy, in theory, is an institution
that provides for critical engagement and the
generation of knowledge. College graduates
make up less than 5 percent of the world’s
population and are granted the greatest ac-
cess to positions of social and economic
power. Thus, we find it extremely discourag-
ing that students can graduate from college
firmly believing hegemonic stereotypes.

Humanity pervades the intellectual work
that scholars are engaged in. The theories,
statistical analyses, and research that are
undertaken within academia occur within
specific social and cultural contexts. It is im-
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perative that scholars are aware of the so-
cial and cultural contexts that inform the in-
tellectual work they are undertaking. For in-
stance, discussions of statistics that do not
emphasize that the numbers being cited rep-
resent men and women, flesh and blood,
sever the connection between the statistics
and humanity. When the connection to hu-
manity is not acknowledged within academic
discourse, the theories, statistics, and re-
search become meaningless.

Currently, there is a class of rap artists —
Gramsci's Organic Intellectuals (1971) —who
are engaged in the production of intellectual
work. The voices of these organic intellectu-
als give life to the statistics — making them
harder to ignore — providing depth and under-
standing of poor, African American youth and
the current criminal justice system. The per-
sonal experiences that rap artists, such as
Tupac Shakur, document within their lyrics
and texts provide tangible illustrations of the
lived realities of systematic oppression and
social inequality. Therefore, the inclusion of
the voices of rap artists within the academic
discourse is vital - their voices must be heard,
listened to, and taught if social change is
going to occur.

Our findings suggest a strong willingness
among faculty to look at a form of teaching
that offers a direct critique to the hegemonic
forces that are ingrained within the institu-
tional structure of academia. While social
identity markers do appear to influence one’s
willingness to utilize hip-hop pedagogy, the
findings did not indicate that any specific so-
cial identity marker negates one’s willing-
ness to utilize such pedagogy. More impor-
tantly, hip-hop pedagogy has the potential to
instill diversity within the academy that ex-
tends beyond a theoretical ideology and be-
comes practice. If our goal is for academia
to be an accessible, inclusive environment
that provides a space for critical engagement
and actively practices diversity, we must
make sure that what is included within the
curriculum reflects these goals.

ENDNOTES

' As Bakari Kitwana (2005) and Raquel Z. Rivera
(2003) have written, youth from various racial/
ethnic backgrounds have contributed to hip-
hop. For example, Kitwana (2005 126) notes
that whites and hip-hop enthusiasts in coun-
tries such as Japan, Brazil, Indonesia, and Is-
rael have been creating their own “interpreta-
tions” of hip-hop, and Rivera (2003) observes
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that the contributions “New York Ricans” have
made to hip-hop culture since its inception, have
gone largely unacknowledged.

2Feminist theorist bell hooks contentiously chooses
to speil her name in lower case letters.

30Over 100 college level courses have utilized hip-
hop pedagogy at institutions such as the Uni-
versity of Pennsylvania, the University of Cali-
fornia — Berkeley, Davis, Los Angeles, Irvine,
and Riverside, Harvard University, and the Uni-
versity of Chicago (Hiphop Archive 2006a).
Furthermore, critical engagement with hip-hop
has also begun to take place during profes-
sional conferences and symposiums (Hiphop
Archive 2006b). Additional information on hip-
hop courses and conferences can be ac-
cessed through the Hiphop Archive.

“These departments were selected because the
study is cross-disciplinary, drawing on both
Sociology and English texts and theories (Crimi-
nology departments were included since Crimi-
nology is a sub-discipline of Sociology). The
inclusion of the Department of Music was nec-
essary because hip-hop culture originated with
a musical style.

5The age group 36-45 was selected as the com-
parison group because they were the least
likely to integrate hip-hop material into their
classes, thus, the direction of all the age com-
parisons in the final analysis were in the same
direction.

& A second regression was performed, in part be-
cause of the unexpected direction of the rela-
tionship as well as the small number of re-
spondents (n=9) that reported good or excel-
lent knowledge of hip-hop culture. This vari-
able was transformed into a dichotomous vari-
able with the 9 subjects reporting good or ex-
cellent knowledge of hip-hop culture in one
category and the rest of the subjects in the
other. The results were nearly identical to what
was originally reported. Subjects with good to
excellent knowledge were less willing to inte-
grate rap/hip-hop material into their teaching (p
=.03). The R-squared for this model increased
slightly from the one reported in the paper (R?=
.33).
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AN ANALYSIS OF MAJOR AND MINOR LEAGUE SPORTS:
THE DUAL LABOR MARKET THEORY AND ITS CONTRIBUTIONS

Mark Vermillion, Wichita State University,
Chris Messer, Oklahoma State University, and
G. Clayton Stoldt, Wichita State University

INTRODUCTION

Sport is an important institution within the
United States. To say that sport constitutes a
major part of the economy is an understate-
ment. In 1998 alone, commercial sport ex-
penditures exceeded $17 billion and another
$21.4 was spent on recreational sports
(Washington & Karen 2001). Every year more
money is spent on sporting events (Wash-
ington & Karen 2001). In conjunction with
sports, however, the topic of inequality,
whether socioeconomic, racial, gender, or
class, is equally pervasive within our society
(Upthegrove, Rosicigno, & Zubrinsky 1999).

The purpose of this research is to look at
the unequal coverage of minor league sport
via mass media coverage of sport organiza-
tions’ events. Using the Dual Labor Market
Theory as a theoretical framework, this re-
search attempts to analyze mass media cov-
erage as it occurred in three American news-
papers serving large minor league sport
markets and to discuss the unequal cover-
age as examples of primary and secondary
labor market boundaries. The research is
relevant because it will address labor mar-
ket dynamics, such as inequality and dis-
crimination, as highlighted within print me-
dia coverage. Specifically, the amount and
type of media coverage represents whether
a sport is in the primary or secondary labor
markets. As a result, inequality of coverage
is a byproduct of labor market status. Before
discussing the sport industry and the labor
markets contained within it, however, the theo-
retical framework must be established.

DUAL LABOR MARKET THEORY

The research links the Dual Labor Market
Theory to sport in society. In a general sense,
this means that labor is broken into two sec-
tors: the primary sector and the secondary
sector. Doeringer and Piore (1970) have pro-
vided several characteristics of both sectors.
The primary sector is composed of jobs that
are characterized by high wages, good work-
ing conditions, career advancement oppor-
tunities, equity in administration of work

rules, and employment stability. The second-
ary sector is composed of jobs that are char-
acterized by low wages, poor working condi-
tions, little advancement opportunities, favor-
itism, and worker instability.

Cross and Johnson (2000) note that this
theory helps to explain how class, racial, and
gender stratification operate within the labor
market. The primary sector is composed of
privileged workers who come from dominant
groups in society, such as white males.
Harrison (1972) shows that there can also
be more than one tier within the primary sec-
tor. For example, an upper tier could consist
of managers and administrators while a
lower tier could consist of sales persons and
teachers.

The secondary sector is composed of
workers with less skills and control over their
workplace, such as women and minorities.
Once again, a distinction can be made be-
tween workers in the secondary sector. Work-
ers can be semiskilled or unskilled. Semi-
skilled workers can include operatives while
unskilled workers can include those who are
farm laborers. Gordon (1972) notes the dis-
tinction between the primary and secondary
sector is historically based. Further, Wads-
worth (2000) warns that this classification
system is different from that of the white- and
blue-collar worker system. He notes that a
blue-collar worker can occupy a skilled posi-
tion that could be classified in the primary
sector based on job characteristics.

Dual Labor Market Theory began as an
economic model to describe discrimination
in labor markets within specific cities (Fer-
man 1967; Baron & Hymer 1968; Vietorisz &
Harrison 1970; Horn 1980). Over the years,
the theory has branched out to help explain
other general labor markets such as educa-
tion and crime. For examples, Wadsworth
(2000) found a significant relationship be-
tween parents’ job characteristics and de-
linquent behavior among adolescents. His
work was an extension of studies that have
shown that market stratification is related to
criminal activity (Wilson 1987; Crutchfield &
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Pitchford 1997). Cross and Johnson (2000)
expand the Dual Labor Market Theory to ex-
amine illegal drug dealers. Rosenblum and
Rosenblum (1990) also expand the theory
to examine college and university teaching.
They make a distinction between the exter-
nal labor market, which is composed of
those who teach outside of tenure or tenure-
track positions, and the internal labor mar-
ket.

SPORT LABOR MARKET

The relationship between sport, industry,
labor markets, and business is complicated,
at best. Businesses exist to generate rev-
enue for owners and stockholders (Howard
& Crompton 2004). This includes both non-
profit organizations that generate revenue for
their specific causes and diverse for-profit
sport related organizations, such as sport
organizations, leagues, and teams.

Kahn (2000) illustrates how sport can
easily be linked with market structures and
labor market or economic theories. In addi-
tion, Li, Hofacre, and Mahoney (2001 1) note
that an industry can be defined “according to
one of two criteria: similarity of products and
similarity of economic activities.” Shim and
Siegel (1995) illustrate the first point of this
definition of industry by stating that an indus-
try is composed of a group of firms that pro-
vide a similar product. Most industries in the
US are constructed in this manner (Li et al
2001). To expand on this idea, Coakley (2004)
states that sport is divided into two types of
orientations: heroic (more power and perfor-
mance based sports, such as football or
basketball) and aesthetic (sports based
upon beauty and grace, such as diving and
the floor routine in gymnastics). These types
of sport, however, produce the same prod-
uct; that is, they both focus on entertainment
and enjoyment.

To address the second part concerning
the similarity of economic activities as re-
lated to sport, we need to focus on which
part of the sport industry is considered for
this analysis. Meek (1997) provides a model
of the sport industry that is composed of sport
entertainment, sport products, and sport sup-
port organizations. While Meek’s model is
extremely useful for a comprehensive exami-
nation of sport economic-related, activities in
North America, this research focuses upon
the sport entertainment sector. Specifically,
the sport entertainment sector includes “pro-
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fessional and amateur sports teams, sports
events, sport media, and sport tourism-re-
lated businesses” (Li et al 2001 4).

SPORT AND THE DUAL LABOR MARKET
THEORY

The current research applies the Dual La-
bor Market Theory to labor markets in the
sport entertainment industry. It has been
noted that the Dual Labor Market Theory aids
in explaining the existence and persistence
of class, racial, and gender stratification
(Cross & Johnson 2000) by providing a sim-
pler explanation for these phenomena (Hod-
son & Kaufman 1982). Dualists believe that
the barriers of mobility between the two la-
bor markets are strong enough that once one
is labeled as being in the secondary market,
the chances of breaking through the barriers
to the primary are very difficult, thereby se-
verely limiting social mobility (Hodson & Kauf-
man 1982). As a result, discrimination or in-
equality is present (Cross & Johnson 2000).

As previously noted, Doeringer and Piore
(1970) have provided several characteristics
of both sectors of the labor market. Within
the sport entertainment industry, examples
of the primary labor market include major
league sports, which meet the criteria of pri-
mary labor markets. For example, workers
in major league sports have better contracts
that often times have guaranteed money
available (i.e., signing bonuses with “up-
front” money), better working conditions
(such as multi-million dollar training and
playing facilities), more career advancement
opportunities (such as free agency after con-
tracts have been fulfilled), and employment
stability, such as longer contracts (i.e. Brett
Favre’s lifetime contract with the Green Bay
Packers in the NFL).’

One criterion that Li et al (2001) estab-
lished for major league sports was that the
best available players were invoived with the
teams in a major league. If one looks pres-
ently at the NBA, this premise can easily be
seen. With foreign-born players now com-
monly playing within the league, the league
has taken on a much more “global” look by
accepting many of the best players available
from around the world, thereby expanding
the sport entertainment labor market
(Howard & Crompton 2004).

The secondary sector is composed of
jobs that are characterized by low wages,
poor working conditions, little advancement
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opportunities, favoritism, and worker insta-
bility. Within sport, this would include minor
league sports. Coakley notes that

unlike male professional athletes in top rev-
enue producing leagues, athletes in most
minor leagues and low-revenue sports have
few rights and control over their careers.
(2004 395)

In keeping with secondary labor market char-
acteristics, minor league sports are com-
posed of individuals with less skills and con-
trol over their workplace.

An example within minor league baseball
involving umpires illustrates the difference
between primary and secondary labor mar-
kets. Specifically, Berardino (2006) notes
minor league umpires (at the AAA level) make
$17,000 per year, while umpires at the lower
levels (below AAA) can make between $1,500
and $1,800 per month, which is substan-
tially lower when compared to major league
umpires. In addition, Dimeglio (2001) identi-
fies stark differences between major league
and minor league amenities while profiling
St. Louis Cardinal’s first baseman Albert
Pujols:

Pujols is the first to tell you that the majors is
night-and-day different from the minors. In
the minors, you stay at a Red Roof Inn or a
Motel 6. There are agonizingly long bus rides
and monthly paychecks of $1,100. With daily
meal money under $20, there are daily vis-
its to Taco Bell, McDonald’s or Pizza Hut.
The clubhouse buffet table has peanut but-
ter and jelly sandwiches, apples and or-
anges.

In the majors, it's all planes and luxury ho-
tels such as the Ritz-Carlton, the Sheraton
Bal Harbor and the Westin Galleria. The
rooms are so nice it's hard to leave them,
which prompts many a player to order in
room service and grab the remote. Meal
money is $73.50 per day. The postgame
spread features chicken, ribs or steak.
(Dimeglio 2001).

Further evidence in the disparity between
major league and minor league baseball
rests with players’ salaries. A player can
make $75,000 a year playing in the minors
and winter baseball, which stands in stark
contrast to major league salaries (Ulmer
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2006). The average salary for Major League
Baseball players in 2006 was nearly $2.7
million (Associated Press 2006).

Mobility within the minor leagues itself is
common, but movement between the major
and minor league is more difficult. Specifi-
cally:

Those who can't find the right deal with an
affiliated baseball club may also take a sea-
son in independent baseball before return-
ing to the farm system of another major
league club. This is done because players,
in the world of free agency and high-dollar
salaries, often find their careers “stuck.”
Major ieague clubs will often trade for a big
dollar position player rather than call some-
one up from the minor leagues. This can
leave position players in the Triple-A and
Double-A levels of the farm system with no
ability to move up. They become ‘spare parts’
players unless they can find a new club
that views their skills differently. (Wikipedia
2006)

In addition to the concept of mobility, the
mass media is influential in covering certain
sports. The decision to cover or not to cover
a sport, either in print, television, or electroni-
cally, is crucial to generating fan enthusiasm,
revenue, and excitement (Li et al 2001). The
enthusiasm for a sport, resulting from me-
dia coverage, is posited to impact whether
the sport is considered as a minor league or
a major league sport.

MASS MEDIA AND NEWS VALUE DECISIONS

News editors, directors and reporters
regularly make judgments regarding which
organizations and events will receive news
coverage and which will not. Accordingly,
these mass media professionals are often
referred to as “gatekeepers” (White 1964).
The function is of critical importance in cul-
tures that value the free and open exchange
of information because it has been esti-
mated that only 10 percent of the information
of available news stories actually receive cov-
erage (Black & Bryant 1995). This resulits in
a competitive environment where individual
and organizational representatives, e.g.,
media relations officials, vie with others for
time and space in the mass media.

In their role as gatekeepers, mass media
professionals attempt to maintain a standard
of neutrality by applying a set of commonly
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Figure 1.
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Perceptions of Sports = media x (culture + political economy/power)

(as major or minor)

Time

held news values when making coverage de-
cisions. These news values typically include
the following (Lanson & Stephens 1994; Th-
ompson 1996).

* Timeliness: The more recent the news,
the more likely it is to receive coverage.

* Proximity: News that is closer to con-
sumers (e.g., community, state, and na-
tion) is more likely to receive coverage
than news from more distant locales.

« Impact: News that has relevance in the
way consumers live is more likely to re-
ceive coverage than news without such
relevance.

* Conflict/Controversy: News regarding
fighting, debates and other forms of com-
petition is more likely to receive coverage
than news without such elements.

* Prominence: News that involves well
known organizations or individuals is more
likely to receive coverage than news that
does not have elements of renown.

« Oddity: News about unusual or strange
occurrences is more likely to receive cov-
erage than news about the common.

* Emotion: News that is likely to resonate
with people’s attitudes or feelings is more
likely to receive coverage.

» Educational value: News with the po-
tential to assist people to live in a more
informed fashion has more value than
news without such qualities.

News does need to possess all of these
qualities in order to receive coverage. De-
pending on the circumstances, some weigh
more heavily than others. But more often than
not, gatekeepers will apply the values in a
way that “serve the public with thoroughness
and honesty” (Society of Professional Jour-
nalists 1996).

Newspaper coverage is utilized as source
of data for this research project because the
aforementioned values and news coverage
decisions are easily identified and mea-
sured within newspapers. Additionally, to
adequately compare and contrast major
league and minor league sports, we needed
a data source that regularly covered minor
league sports. Traditionally, newspapers

have been sources that provide more cover-
age of minor league sports.

DATAAND RESEARCH QUESTIONS

In order to locate how micro-level media
coverage connects with macro-level labor
market discussions, a rationalization for vari-
able selection and methodology used is pro-
vided. This connection can be made by utiliz-
ing and reworking Barak's (1995) concep-
tual equation for perceptions of crime. Once
madified to include how the media influences
the general public’s view of sport status, the
equation is in Figure 1. While the above
“equation” is hypothetical, it is grounded in
theoretical ideas. Specifically, Jerin and
Fields (1995) note the media’s influence
upon the public’s perception of many events.
Additionally, the mass media is one of the
most prevelant forms of social or cultural
power, because the media informs consum-
ers of what is occuring in their social worlds,
and how to interpret these occurrences
(McShane & Williams 1995). Moreover, Barak
(1995) illustrates the dialectical relationship
between the media and public consumers
by noting the media can either follow social
trends (via their coverage patterns) and
dicatate how those trends are viewed to their
audience, or they can create social trends
(via their coverage patterns) and influence
their audiences’ perceptions of these trends.
The dictation of social trends, whether they
are following social trends or creating social
trends, is specific in time and place.

Regarding the sport-media connection
explicitly, Rowe (2004) states the media is
crucial for the consumption of commercial-
ized goods, such as elite sports. Additional-
ly, he notes the media is usually elite owned
and, therefore, has the cultural power to rep-
resent dominant ideologies and vaules of
the elite population in their coverage pat-
terns. This is evident in the media’s relation-
ship and dependence upon corporate adver-
tising (Coakley 2004). The media covers elite,
popular, and commercialized sports, thus re-
inforcing their cultural dominance (and popu-
larity) with sheer amounts of coverage; you
cannot escape major, professional sporting
events in sport-based media reports (i.e.
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Superbowl! coverage and the media blitz lead-
ing up the actual game). This media cover-
age, in its various form and function, rein-
forces the impermeability of the mobility bar-
riers present within the Dual Labor Market
theoretcial model. The inequality of cover-
age (both frequency and space) therefore, is
a byproduct of a sport being labeled as: 1) a
major league or minor league sport; 2) a
“more important” sport or “less important”
sport; or 3) a primary labor market versus a
secondary labor market. Again, once a sport
is labeled by the media (via its coverage pat-
terns) as a major league or minor league
sport, it has difficulty transcending the mo-
bility barriers and achieving a major league
sport status (as compared to a minor league
sport or a “niche” sport).

The popularity of sport, as a major league
sport, is heavily dependent upon media cov-
erage (Li et al 2001). Rowe (2004) notes
sport media coverage represents a “sym-
bolic level” of control and illustrates how
power is distributed within the sport-media
complex. The amount and type of coverage
an element or sport receives indicates, sym-
bolically, its popularity, which is tied to the
level or labor market the sport in question
resides within. For example, Coakley (2004)
notes the media has increasingly empha-
sized elite sport coverage throughout the 20"
century. During this timeframe, professional,
commercialized sports have increased in
popularity. In addition, Coakley (2004) identi-
fies the increasing interdependence of
shared economics and politics in the sport-
media relationship. As a result, sport sec-
tions of local newspapers, in an effort to de-
crease cost, may cover many more events
via the Associated Press and focus in-house
resources on more “local” sports news, such
as highlighting individual athletes and their
heroics or increasing the focus on amateur
sports. These amateur sports, however, are
primarily male, revenue generating sports,
such as football and men’s basketball
(Coakley 2004).

Newspaper coverage is chosen as a
source of data for several reasons: 1) there
is a large literature base of how to content
analyze newspaper coverage; 2) to illustrate
the differences between major league and
minor league sports, we needed a source of
information that would provide some cover-
age of minor league sports; 3) it serves as a
convenience sample for the researchers, i.e.,

Volume 35 No. 1 May 2007 17

it was more easily accessible as compared
to other types of media reports; and 4) these
newspaper accounts specifically represent
minor league communities. The overrepre-
sentation, or purposive sample, will provide
a large enough pool of minor league sports
and events, which can be analyzed. Addition-
ally, if major league sports are overrepre-
sented in minor league sports communities,
this will provide useful information about how
the media perceives minor league sports.
More importantly, however, we argue that
media coverage, as exemplified in newspa-
per coverage, is a strong contributor to the
status minor league sports has in the dual
labor market. That is, we argue that sports
which receive less media attention through,
for instance, less frequent coverage, contrib-
ute to minor league members receiving fewer
benefits such as lower wages and less job
satisfaction. More specifically, we argue that
more media coverage, or publicity, leads to
more fan support, which then results in bet-
ter working conditions (in the form of sala-
ries, job stability, contracts, etc.) for employ-
ees, or in this case, athletes.

Newspaper coverage, both frequency and
space, is an important micro-level source of
data that illustrates specifc macro-leve! dy-
namics operating within the sport-media re-
lationship. In an effort to develop a template
for the content analysis of the newspaper
coverage, every attempt was made to use a
previously established categorization system
as a way of ensuring the reliability of the analy-
sis. As a result, the categories used include:
1) which sport; 2) sport level (e.g. major, mi-
nor, collegiate, etc); 3) sport settings (e.g.
national, regional, local, etc.); 4) sport type
(e.g. results, opinion columns, features, etc);
and 5) source of the story. These categories
fully describe each news element’s content
and provide useful information to help de-
scribe the coverage as representing cover-
age (or lack thereof) typical of primary or sec-
ondary sport labor markets. Additionally, the
categories are based off of the previous work
of Stoldt, Vermillion, Ross, and Dittmore
(2004) regarding mass media coverage pat-
terns and have shown to be useful categori-
zation tools.

Research Questions

News values decisions within the mass
media identify how sport coverage can be
determined. Additionally, the labor markets
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within sport have been examined utilizing the
Dual Labor Market perspective, which at-
tempts to illustrate how inequality and dis-
crimination can be results of labor market
positions. As a result, the following research
questions were to be analyzed:

1) Which sports are the most frequently cov-
ered major league sports? Which sports
are the most frequently covered minor
league sports?

2) What is the relationship of an element's
setting, source, and type of coverage to
major and minor league sports?

3) Is there a statistically significant differ-
ence in the amount of space (in square
inches) devoted to major league and mi-
nor league sports in minor league sports
markets?

METHODOLOGY

The purpose of this research was to ex-
amine the unequal coverage of major and
minor leagues sports via mass media cov-
erage according to the Dual Labor Market
Theory. This particular framework was used
to illustrate the differences between primary
and secondary labor markets and the result-
ing inequality in coverage. In order to accom-
plish this task, mass media coverage was
analyzed by frequency and amount of space
as it occurred in three American newspapers
serving large, minor league markets.

The data for this research were drawn
from the sports sections of three daily news-
papers over separate one-week periods dur-
ing the summer months. Each newspaper
served a market in the central region of the
US without a major league franchise (i.e.,
MLB, NBA, NFL, and NHL). These regions,
however, did contain multiple minor league
franchises and collegiate athletic programs.
The elements, which included both stories
and photographs appeared in each news-
paper’s sports section and were categorized
among five previously mentioned dimen-
sions. These categories include: 1) sport, 2)
sport level, 3) sport settings, 4) sport type,
and 5) source of the story.

Content analysis of the newspaper’'s
sports section was utilized as the major form
of data collection and methodology. Babbie
notes that content analysis is

particularly well suited to the study of com-
munications and the answering the classic
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question of communications research: ‘Who
says what, to whom, why, how, and with
what effect?’ (2002 312)

As previously mentioned, the units of analy-
ses to be content analyzed include both the
stories/articles and photographs of ele-
ments within sports sections of the desig-
nated newspapers. The categories were
developed a priori of the analysis and were
based primarily off of the previous research
of Stoldt, Vermillion, Ross, and Dittmore
(2004) concerning mass media coverage
patterns.

Two coders, working independently, cat-
egorized 473 elements within the sport sec-
tions. The inter-coder agreement rate for the
independent coding process was 97.4 per-
cent. Consensus coding procedures (Hawk-
ins & Powers 1999; Stoldt, Smetana, & Miller
2000) were utilized to resolve differences that
occurred in the independent coding stage.
In the end, consensus coding resulted in 100
percent agreement on all coding of all ele-
ments. Each element was also measured,
so the investigations could specify how much
newspaper space (in square inches) was
allocated by category throughout the sports
sections.

ANALYSES AND RESULTS

Within the analyses, both univariate and
bivariate analyses were executed. When
dealing with how to measure the amount of
coverage within the newspaper’s sports sec-
tions, elements (including articles and photo-
graphs) were measured as the number of
times- or frequency- occurring for univariate
analyses; that is, coverage in this case re-
fers explicitly to the number of elements (i.e.
stories or pictures) out of the total number of
sport news elements that were analyzed. The
number of square inches, referred to as
space, is useful for determining bivariate
analyses. By developing a continuous or in-
terval level variable (square inches) on the
bivariate level more useful statistics are gen-
erated (Triola 2003) to investigate whether a
significant relationship exists between mi-
nor league and major league coverage pat-
terns. That is, square inches and the relation-
ship between categories of source, type, and
setting, are good representations of the
amount of space dedicated to specific sport
coverage and measure the “quality” of cover-
age.
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Table 1: Percent (%) of Newspaper Coverage
by Sport (N=473)

Percent
Variables Frequency (%)
Total 473 100.0
Football 152 321
Baseball 80 16.9
Men'’s Basketball 39 8.2
Auto Racing 34 7.2
Men’s Golf 26 5.5
Hockey 14 3.0
Men’s Soccer " 2.3
Men'’s Tennis 10 21
Women'’s Basketball 8 1.7
Outdoor Sports 8 1.7
Women's Tennis 6 1.3
Women's Golf 6 1.3
Women's Soccer 6 1.3
Men’s Track & Field 5 1.1
Other 34 7.2
Multiple Sports 18 38
Boxing, Olympics, Mixed 16 3.0

Tennis, Women’s Track
& Field, Mixed Track &
Field

Regarding descriptive analyses, results
indicate that four sports occurred the most
frequently within the three sports sections.
These sports were football (32.1% of cover-
age); baseball (16.9% of coverage), men’s
basketball (8.2% of coverage) and auto rac-
ing (7.2% of coverage) (See Table 1).

In relationship to which level of sport was
the most frequently covered, the number of
major-league professional sport news ele-
ments dominated the sports sections in
comparison to minor leagues sports ele-
ments (51.0% vs. 6.3%). Collegiate sports
were second (19.2%) followed by scholastic
sports (7.6%). National-level coverage domi-
nated the sports sections (45.2%) followed
by state (20.9%), local (17.1%), regional
(5.3%) and international elements (11.2%)
(See Table 2).

Regarding the first research question:
Which sports are represented by the most
media coverage in major league and minor
league sports? Results indicate football was
the most frequently covered sport (28.2% of
elements) of major league sports. Football
was followed by baseball (19.1%), auto rac-
ing (11.6%), and men’s golf (7.1%) respec-
tively. Men'’s basketball accounted for 5.8 per-
cent of the elements mentioned while hockey
included 4.1 percent. There were numerous
other sports within the major league cate-
gory that accounted for anywhere between
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Table 2: Percent (%) of Newspaper Coverage
by Level Setting, Type, and Source (N=473)

Variables Frequency Percent
Level (%)
Major 241 51.0
Minor 30 6.3
Collegiate 91 19.2
Scholastic 36 7.6
Amateur 49 104
Not Applicable 12 25
Multiple 14 3.0
Setting
National 214 452
State 99 20.9
Local 81 171
Regional 25 53
International 53 11.2
Multiple 1 0.2
Type
Game Advance 21 44
Resuits 161 34.0
Managerial 29 6.1
Season Preview 19 4.0
Other Hard News 62 131
Notes 57 121
Feature 71 15.0
Opinion 17 3.6
Jurisprudence 35 7.4
Reader Feedback 1 0.2
Source
In-House 168 355
Wire 204 43.1
Could Not Tell 25 53
Both 76 16.1

0.4 percent and 3.7 percent, including wo-
men’s basketball, both men’s and women’s
tennis, track and field, soccer, and women’s
golf. The top five most represented sports
within major league coverage, including foot-
ball, baseball, auto racing, men’s golf and
men’s basketball, account for over 70 per-
cent of the major league elements given
media coverage (Table 3).

In contrast to coverage patterns within ma-
jor league sports, minor league sports cov-
erage is dominated by only three sports, in-
cluding baseball (66.7% of the elements),
which garners most of the attention, football
(13.3%), and hockey (10%). These three
sports account for 90 percent of the elements
categorized as minor league sports (Table
4).

The second research question investi-
gated the relationship of the setting, source,
and type of coverage of both major league
and minor league sports. Specifically, to
measure this relationship, cross-tabular
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Table 3: Top Five Sports and Percent (%) Covered Within Major League Sports (N=241)

Sports Frequency
Football 68
Baseball 46
Auto Racing 28
Men’s Golf 17
Men'’s Basketball 14

Percent (%) Cumulative %

28.2 28.2
191 47.3
11.6 58.9
71 66.0
58 71.8

Table 4: Top Sports and Percent (%) Covered Within Minor League Sports (N=30)

Sports Frequency Percent (%) Cumulative %
Baseball 20 66.7 66.7
Football 4 133 80.0
Hockey 3 10.0 90.0

analyses were performed in conjunction with
Chi-Square statistics as an effective way to
analyze nominal data (Triola 2003). Regard-
ing the relationship between major leagues
and sport coverage, results indicate 73.8
percent of national sports elements were
categorized as major league sports (X2=
326.149, df = 30, p<.001). In sharp contrast,
minor league sports were only 1.9 percent of
the elements covered, which was significant,
p<.001, with the local level providing the most
coverage to minor league sports (32.1% of
elements covered).

in relationship to the amount of sport cov-
erage to source, results indicate that a great
disparity exists between elements catego-
rized as “Associated Press” (wire). Specifi-
cally, minor league sports only receive about
2.5 percent of the wire coverage published
as compared to 70.1 percent of coverage to
major leagues. A vast majority of minor
league coverage, about 70 percent, comes
from in-house writers that write regularly for
local newspapers. The majority of in-house
coverage, however, is devoted to major
league sports (29.2% vs. 12.5%), not minor
leagues (X?>= 114.036, df = 18, p<.001).

The relationship of the amount of sport
elements with the type of coverage has also
yielded expected results. Specifically, results
indicate that over half (57%) of the coverage
of minor league sports were simply labeled
as ‘results” that provide the reader with ba-
sic coverage of the sports event, such as
final scores and player statistics. Only 9.5
percent of minor league coverage is going
towards elements noted as “game advance”
(previews an upcoming sporting event), and
only 5.6 percent of the elements being con-
sidered as “features” (detailed articles on
teams, players, relationships, or recent

events). These results illustrate a low quality
of sport coverage, that is, there are nota large
percentage of stories in sport sections about
minor league sports.

Major leagues, however, received 66.7
percent of the total “game advance” news
and 54.9 percent of “features”. Other catego-
ries that major league sport coverage domi-
nated minor league coverage includes: “re-
sults” (65.3% vs. 10.6%), “managerial” ele-
ments, which detail discussion concerning
sport strategies or possible plans of action
(65.5% vs. 6.9%), “notes”, which provided
other interesting facts of games or events
(63.2% vs. 3.5%), and “opinion” elements,
which are opinion columns usually provided
by editors or opinion writers (58.8% vs. 0%)
(X2=301.533, df = 54, p<.001). These results,
however, illustrate a greater quality of cover-
age for major league sports and help to in-
fluence the general public’'s perceptions re-
garding major league and minor league
sports.

The final research question focused on
space. Specifically, this question focused on
whether a statistically significant difference
existed between the number of square
inches devoted to sports coverage of major
league and minor league sports, which is in
contrast to previous research questions that
focus on the percentage of elements that are
associated with specific categories. To ana-
lyze the difference of mean averages of
square inches in news space, an analysis
of variance (ANOVA) was conducted with the
interval level variable of square inches
among the categories of level of sport. The
“level” of sport variable has possible values
of: 1) major league sports; 2) minor league
sports; 3) collegiate sports; 4) scholastic
sports; 5) amateur sports; or 6) multiple
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Table 5: Means of Newspaper Coverage in Square Inches Between Levels of Sport

Level of Sport Mean N SD

Total 56.97 473 52.25
Major League 52.93 241 43.39
Minor League 54.29 30 47.40
Collegiate 62.13 Ch 59.42
Scholastic 88.52 36 80.26
Amateur 45.97 49 47.39
Multiple 47 .47 14 50.04

NA 66.90 12 58.03
sports. league sports. This inequality in coverage

Results indicate that there is a statistical-
ly significant difference (p< .05, F= 3.188, df
= 6) between the square inches, or space,
between the categories of major, minor, col-
legiate, scholastic, amateur, and multiple
within the “level”’ variable. in order to locate
where these differences specifically occur, a
Scheffe post hoc test was conducted. The
results of the Scheffe test, which compen-
sates for smaller categorical sizes by utiliz-
ing the harmonic mean (SPSS 11.0 Syntax
Reference Guide, Volume Il, 2002 230), indi-
cate that significant differences in square
inches were not located between major
league and minor league. Although the ANOVA
revealed significant differences, the post hoc
statistical test did not significantly locate
those differences exclusively between ma-
jor league and minor league sports (p<.15).
Moreover, the average amount of square
inches devoted to major league sports was
52.93 inches as compared to 54.29 inches
for minor league sports (see Table 5). We
discuss this unexpected finding below.

DISCUSSION AND CONCLUSION

The sport elements from the newspapers
were analyzed to present both descriptive
(univariate) and bivariate findings. To answer
the first two research questions, elements
were presented in percentages, which ex-
pressed the number of elements, out of the
total number of elements categorized, that
were to be located within each descriptive
category. The third research question at-
tempts to focus more on the “quality” of cov-
erage by focusing on various dimensions of
sport coverage and the amount of space, in
square inches, given to each news element.
The “quality” of coverage, such as news ele-
ments as diverse as opinion columns, spe-
cial features, managerial strategies, and/or
game advance items, identifies ways that
major league sports are favored over minor

patterns are important, because they advan-
tage major league sports by informing po-
tential sport consumers, which generates
increased fan enthusiasm for these sports
as compared to minor league sports and
sporting events. Minor league coverage,
while similar in square inches is not repre-
sented well in the variety of “quality” cover-
age (e.g. game advance items, opinion col-
umns or discussions of managerial strate-
gies) and appears mostly as “results” that
provide simple statistics and minimal analy-
sis. Other important interpretations of statis-
tical results are further provided.

After analyzing the statistical results some
interesting findings were discovered. Specif-
ically, Table 1 indicates that almost 1/3 of all
newspaper coverage was devoted to foot-
ball. The research was done, however, dur-
ing the summer months. Football, excluding
minor league football such as the Arena Foot-
ball League (AFL) or NFL Europe, does not
take place during the summertime, yet it domi-
nated the number of news elements. The
first research question dealt with which
sports garnered the most attention within
both major league and minor league sports.
Within major league sports, football was the
most frequently covered sport (see Table 3)
and garnered more news elements than
baseball (28.2% vs. 19.1%), which plays the
majority of its season during the summer
months.

Within minor league sports, as expected,
minor league baseball received most of the
coverage with 66.7 percent of the categorized
elements (see Table 4). What is surprising,
however, is that football received 13.3 per-
cent of the coverage as compared to only 10
percent of the coverage for minor league
hockey. While hockey has a well-developed
minor league system, minor league football,
such as the AFL or other semi-professional
leagues, received slightly more news ele-
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ments devoted to their sport. This result
helps to lend credence to the popular notion
that football is the most popular sport in the
US. Additionally, in keeping with previous
ideas and scholarships, major league
sports, especially football, dominated the
coverage in these sources of data by repre-
senting a large percentage of the elements
categorized.

The second research question focused
on the differences between major league and
minor league sports in reference to the set-
ting of the sport, the type of sport, and source
of coverage. Since resuits indicated that an
overwhelming majority of national coverage
(73.8% vs. 1.9%) was given to major league
sports over minor league sports, we are able
to see some of the major differences be-
tween primary and secondary labor markets
within sports. Mass media coverage gener-
ates profitable enthusiasm, such as psychic
income? (Li et al 2001), and increases atten-
dance levels, which in turn can greatly affect
players’ salaries and profits to sport organi-
zations. The inequality of newspaper cover-
age has the ability to illustrate possible dis-
parities between sports, thereby reflecting
their classification as in the primary or sec-
ondary sector. Howard and Crompton (2004)
note the importance of the media in helping
fledgling sports, such as the XGames, de-
velop, expand, and ultimately prosper. The
results illustrate some divisions between
primary and secondary sectors. Media cov-
erage, it was surmised, is a characteristic of
sports in the primary sector.

The same trend is echoed in the number
of elements from the “Associated Press”
(wire) elements. Specifically, 70.1 percent (as
compared to 2.5%) of wire coverage was de-
voted to the major league sports. What we
are able to see is the power of the large,
nationally based news organizations on lo-
cal newspapers and the emphasis on ma-
jor league sports over other sports. Even
within the local newspapers in the minor
league cities, more coverage was given to
major league sports (29.2% vs. 12.5%) over
local minor league sports. When coverage
was given to minor league sports, most of
the coverage tended to be in the form of game
results and individual player statistics- a low
quality of coverage. Additionally, with news-
papers wanting to keep production costs to
a minimum, more “Associated Press” sto-
ries are probably used. The “Associated
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Press” elements are almost exclusively de-
voted to major league elements. Thus, cov-
erage content is an important contributor.

Another telling example of how second-
ary labor market characteristics permeate
minor league sports can be seen in opinion
columns. Major league sports received 58.8
percent of the opinion elements, while mi-
nor league sports received zero percent. Not
a single opinion or editorial column was de-
voted to minor league sports, illustrating how
the media helps to not only promote minor
league sports as secondary, but also in
maintaining the dual labor market structure.
Once a sport is labeled as a secondary sec-
tor sport, either implicitly or explicitly, the
mass media will cover the sport accordingly;
that is, minor league sports receive less cov-
erage. Less coverage means, theoretically,
less support from the general public, which
manifests itself in more modest training and
playing facilities because of a lack of local
support (and the tax revenue that the local
public generates).

The final research question focused on
whether a statistically significant difference
exists between the number of square inches
of space devoted to major league and minor
league sports. Interestingly enough, minor
league sports actually had a larger mean
average of area space covered (54.29
square inches vs. 52.39 square inches) as
compared to major league sports (see Table
5). This finding, however, illustrates two
things: 1) this statistic should be taken with
caution because of the larger disparity in
number of elements covered (241 major
league elements vs. 30 minor league ele-
ments); and 2) that once local coverage was
given, a good amount of space was devoted
to the news element. The inability of the
Scheffe test (post hoc ANOVA test) to signifi-
cantly identify the differences between major
league and minor league coverage (in
square inches) helps to illustrate that while
ineguality exists between the number of ele-
ments in newspaper sports section devoted
to minor league sports, the relative size and
space (square inches) of the elements do
not seem to be statistically different. The size
and space of the news elements, however,
are not the only way to measure “quality” cov-
erage, as previously stated.

This finding also speaks to the dynamics
of news value application. Since very little
space was devoted to minor league sports
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coverage from the national level, it was mi-
nor leagues sports at the local or regional
level that drew coverage. More specifically,
minor league organizations with the status
of hometown teams received significant cov-
erage. However, they do not necessarily have
the prominence necessary to receive cover-
age in markets outside their local commu-
nity. It is the organizations in primary mar-
kets, i.e., major league organizations, which
enjoy enough prominence to warrant cover-
age, proximity notwithstanding.

Using the Dual Labor Market Theory as a
framework, these findings help to flesh out
possible explanations. While minor league
sports do not receive as much coverage as
others (because of their lower status in the
secondary sector) these sports do provide
an opportunity for individuals to acquire extra
skills necessary for them to be successful in
major league sports. Other characteristics
of minor league sports indicate their place
within secondary labor markets. Ron Young
(2005), who writes for Minor League News,
identifies the problem of getting Latin play-
ers the proper visas and work permits. Spe-
cifically, in a post 9-11 country increased re-
strictions upon workers entering the US have
lead to many minor league baseball teams
(especially in the Rookie/Pony Leagues and
AorAAbaseball) having trouble fielding teams
(Young 2005). This example illustrates the
idea that workers within secondary labor mar-
kets may not possess the necessary char-
acteristics (i.e. proper working status) nec-
essary for advancement to the primary sec-
tor.

Limitations

While the authors believe that the Dual
Labor Market Theory helps to both inform dis-
cussions regarding major and minor league
sports coverage and aids in furthering this
theory as a suitable labor market framework,
there are some issues that future research-
ers in this area should be aware of. Specifi-
cally, the definition of what constitutes a “mi-
nor” league sport is crucial. This particular
project adheres more to the definition pro-
vided by Li et al (2001) that provides two cri-
teria: 1) minor league sports decide not to
compete economically against other larger
and more established leagues, and 2) the
league operates in a limited geographical
region, and
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it becomes inherently noncompetitive in both
the sporting and economic senses to the
league playing at the major level. (Li et al
2001 10)

Coakley (2004), however, posits the idea
that major league sports are not “major” in
the professional sense, but that the “major”
appears to refer to cultural power and ac-
ceptance mechanisms. Specifically, Coakley
states that

unlike male professional athletes in top rev-
enue producing leagues, athletes in most
minor leagues and low-revenue sports have
few rights and control over their careers.
(2004 395)

This concept of a “major” league sport seems
based on access to power structures, and
incorporates non-revenue generating sports,
women’s sports, and other alternative sports
into the moniker of “minor” league sports.
The finding that major league sports are
dominated by male, revenue generating
sports is in keeping with the previous litera-
ture (i.e. Sperber 2000). Also, resuits of the
analyses indicate that Coakley’s (2004) idea
of what constitutes a “major” league sport
might be the best way of conceptualizing the
difference between “major” league and “mi-
nor’ league sports. In particular, if this defini-
tion of a “minor” league sport was used, then
there would have been more “minor” league
sports, which would have altered the statis-
tics and could impact future findings.
Overall findings indicate major league
sports garner a vast majority of sports cover-
age, even in minor league sports cities. While
there is not a significant difference in space
(based upon square inches) between major
league and minor league sports, there are
significant differences between major and
minor league sports in reference to the set-
ting, type, and source of the coverage; major
league sports dominate news media cover-
age in most categories, thus representing
that the quality of media coverage appears
more important as compared to the space,
measured in square inches. The difference
in media coverage between major league
and minor league sports illustrates the in-
equality in sport media coverage. The cover-
age is skewed toward major league sports
in all aspects, such as the frequency of cov-
erage and the amount of space used to cover
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the sport. These inequalities highlight and
reaffirm differences between the primary and
secondary labor markets within the sport
entertainment industry.

END NOTES

" Employment stability couid, however, be called
into question especially in the NFL where many
contracts have very little money guaranteed,
relatively speaking, and the life of the contract
can be terminated by the team at any moment.

2Psychic income can be thought of as the money
that is generated by a sport organization as a
result of the local community’s emotional or psy-
chological attachment to the organization.
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TEACHING STATISTICAL INTERACTION IN ANOVA AND OLS
REGRESSION IN THE CONTEXT OF IDEOLOGY IN
CRIMINAL JUSTICE PROCESSING

Huei-Hsia Wu, Boise State University, and
Anthony Walsh, Boise State University

ABSTRACT

In the social world we often come across circumstances where the effect of one variable on another
variable varies depends on different levels of a third variable. In statistical terms this is known as Interac-
tion. The concept of interaction can often be confusing to students, who tend to think in terms of straight
linear relationships. The present study offers a simple and effective way to teach this complex concept in
the context of sociopolitical ideology. We examine the role of ideology in determining the sentencing
recommendations of probation officers using ANOVA and OLS regression and contend that interaction
terms can be presented to students in an easily understandable manner. Our approach helps integrate
substantive theory with statistics to the benefit of both.

INTRODUCTION

A recent paper addressing the quantita-
tive literacy gap among social science stu-
dents calls for integrating data analysis (IDA)
into the general curriculum (Howery & Rodri-
guez 2006). The basic idea of IDA is that
teaching quantitative and qualitative mate-
rial simultaneously (as is typically the case
in the physical and natural sciences) in-
creases the understanding of both. Howery
and Rodriguez are positive about IDA and
conclude that:

The IDA project has shown that introducing
data analysis early, frequently, and sequen-
tially throughout the curriculum can have a
major impact on students’ professional de-
velopment and in developing hands-on ex-
periences that will enhance their technical
and methodological skills and allows for a
better understanding of the substantive and
theoretical applications of the discipline.
(2006 37)

It is well known that quantitative skills
among sociology majors are not on par with
students of most other majors (Bushway &
Flowers 2002; Proctor 2002, 2005). This may
be a function of the discipline being attrac-
tive to students with poor quantitative skills,
or a function of the paucity of classes in which
quantitative materials are used. Proctor's
(2006) recent paper is concerned with inte-
grating computer software into statistics
classes to enhance student interest and
understanding. Howery and Rodriguez
(2006) are primarily concerned with using
quantitative methods to enhance students’

grasp of substantive and theoretical con-
cepts. The present paper combines the con-
cerns of both, but focuses on using substan-
tive and theoretical concepts to enhance un-
derstanding of the basic concept of statisti-
cal interaction.

STATISTICAL INTERACTION

Teaching the concept statistical interac-
tion in introductory statistics courses is per-
haps the most challenging component.
There are other more familiar meanings to
the term interaction that may act as road-
blocks to understanding its use in statistics
(Aiken & West 1991). For instance, in sociol-
ogy we learn that interaction refers to mutual
or reciprocal actions of individuals in groups
and in chemistry we learn that it means the
transfer of energy between elementary par-
ticles. These usages connote situations in
which two or more objects have reciprocal
effects on one another and their relationship
is easily grasped intuitively.

Likewise, students have little problem
understanding so-called “main effects” be-
cause such effects are linear; i.e., the inde-
pendent variable X has averaged constant
effects on dependent variable Y. Positive lin-
ear relationships such as “the more one stud-
ies the better the grades one gets,” or nega-
tive linear relationships such as “the lower
the social class the greater the number of
medical problems,” put little strain on stu-
dents’ intuitive skills. If we add a third vari-
able to a model such as “the more one stud-
ies and the higher one’s 1Q the better grades
one will get,” we are still in the realm of lin-
ear relationships in the sense that both time
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spent studying (X, ) and /Q (X, ) are assumed
to be interpretable alone and to have simple
additive effects.

If the magnitude of the effect of one inde-
pendent variable (X,) on the dependent vari-
able (Y) varies as a function of the values of
a second independent variable (X,), we say
that the effect of X, on Y is conditional upon
the value of X, This is known as an interac-
tion effect. Whenever we examine the effects
of two or more independent variables on a
dependent variable we must be alert to the
possibility of interaction effects. However, we
tend to ignore interaction effects, usually be-
cause we are unaware of them because the
only frequently used technique that uncov-
ers and reports them is the analysis of vari-
ance (ANOVA) (Curran, Bauer, & Willoughby
2004). If interaction effects exist and we do
not account for them in our model estima-
tions we have committed any number of
specification errors. This paper attempts to
provide a simplified account of how this im-
portant concept can be presented to statis-
tics students in a relatively painless way for
students and professors alike.

TWO EXAMPLES OF STATISTICAL
INTERACTION FROM SENTENCING DATA

The two examples we use to illustrate in-
teraction pertain to the relationship between
political ideology and the dispensing of jus-
tice in the form of sentencing recommenda-
tions that probation officers make to the
courts for offenders convicted of felony sex
crimes. Students understand technical infor-
mation more readily in the context of ex-
amples that are both inherently interesting
and pertinent to their field of study. The con-
cepts of justice and ideology are dear to most
social scientists’ hearts, so our examples
should strike a responsive chord with all
social science students.

Decisions about the sentencing of crimi-
nal defendants are made within the bound-
aries of the law, but within those boundaries
there is ample opportunity for extralegal con-
siderations (Roberts & Stalens 2000). Al-
though judges make the final decision re-
garding the fate of convicted felons, accord-
ing to Kaplan and Skolnick:

The modern day sentencing judge is like the
17" century monarch, who possessed ab-
solute power in theory but in practice was
frequently manipulated by the ministers who
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stood quietly behind the throne and con-
trolled the flow of information to him. (1982
567)

Probation officers (POs) are the modern
judges’ “ministers” controlling the flow of in-
formation to them via presentence reports
(PSI) and sentencing recommendations. Of-
ficers are somewhat constrained in their sen-
tencing recommendations in some juris-
dictions by sentencing guidelines that in-
struct them to assign scores to relevant ele-
ments of the offense before the bench and
the offender’s criminal record. These scores
assign offenders to a particular presumptive
sentencing category.

The operationalization of legally relevant
variables is intended to render justice objec-
tively in that similarly situated offenders are
treated similarly (Lauen 1997). However, the
guidelines used by the courts from which
our data come contain sections in which an
officer can impose his or her subjective inter-
pretation. This is most strongly so in the of-
fense section, which contains subsections
for aggravating circumstances, for which
points are added to an offender’s score, and
mitigating circumstances, for which points
are deducted. For example, one of the three
aggravating circumstances is: “Offender was
engaging in continuing criminal activity as a
source of income or livelihood.” An example
of one of the four mitigating circumstance is:
“There was substantial provocation, justifi-
cation, or excuse for the offense.” Even in the
putatively more objective areas of the guide-
line there are grey areas where some offic-
ers may add points to an offender’s score
while others will not.

It is reasonable to assume that officers’
causal attributions will bias (consciously or
not) their scoring of the guidelines. Accord-
ing to Sims (2003), people who attribute
criminal behavior to the free choice of indi-
viduals lacking in moral character and short
on self-control demand swift and severe pun-
ishment of miscreants, while those who view
it as a result of forces external to the indi-
vidual such as poverty and discrimination will
advocate for rehabilitation. These two posi-
tions reflect the conservative and liberal view
of crime and punishment, respectively (Walsh
& Ellis 2004). Conservative officers are thus
more likely to recommend harsher sentences
than liberal officers and to justify them with
higher guideline scores for offenders pro-
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Table 1: Mean Recommendations of Liberal and Conservative Probation Officers for
Categories of Victim-Offenders Relationship: Main and Interaction Effects

Grand Mean 555.5 n=413
Victim Offender Relationship

Family 286.1 n=104

Acquaintance 409.7 n=196

Stranger 970.7 n=113

Probation Officer Ideology

Probation Officer Ideology / Victim Offender Relationship Interaction

Liberal

Family 2436 n= 61
Acquaintance 290.9 n=124
Stranger 664.2 n= 57

Sum of

Squares df
Vic/Off Relationship 30557384.5 2
P.O. Ideology 9022838.7 1
Two-Way Interaction 4108756.1 2

Liberal 399.5 n=242
Conservative 711.4 n=171
Conservative
3285 n=43
5286 n=72
1277.2 n=56
Mean Partial
Square F Sig. Eta
15278692.2 38.0 .000 .396
9022838.7 225 .000 .228
2054378.1 5.1 .006 .158

cessed by them.

METHODS

Because this article is concerned with
pedagogy and not a research piece, we
briefly describe the sample and operational-
ization of the variables. The dependent vari-
able is sentencing recommendations
(Porec) made by POs. Porec was operation-
alized by asking all 31 probation officers in
this study to assess the relative severity of a
number of sentencing options given a base
value of 10 severity points for each year of
probation. The results, averaged and round-
ed, were as follows:

Each year of probation 10.0 points
Each $25 of a fine 1.0 point
Each day in county jail 1.0 point

Each two days in work release
Each day in state prison

1.0 point
1.1 points

For instance, a sentence of three years pro-
bation, 60 days in jail, and a $250 fine would
translate in a Porec score of 30 + 60 + 10 =
100, or two years imprisonment and a $1,000
fine would equal 365 x 2 x 1.1 + 40 = 843
points.

The first independent variable is victim/
offender relationship (V/Orel) divided into
three categories (1=family, 2=acquaintance,
and 3=stranger) according to information
contained in case records. Probation officer
ideology (Pold) is divided into two catego-
ries (1=liberal; 2=conservative) determined
by officers’ scores on our criminal justice ide-

ology scale, which is presented in the ap-
pendix. We obtained an alpha reliability co-
efficient of 0.71 for this instrument.

The ideology scale has a possible range
from zero to 40, with the actual range based
on the scores of 31 probation officers being
14 through 28. Officers scoring 14 through
20 were considered conservatives (n=14),
and those scoring 21 through 28 were con-
sidered liberals (n=17). Eleven of the 14 con-
servative officers (78.6%) considered their
role to be primarily law enforcement while 11
of the 17 liberal officers (64.7%) considered
their role to be primarily social work. These
differing role descriptors further underline the
punitive versus rehabilitative differences be-
tween liberal and conservative officers.

An additional independent variable used
in our OLS example is crime seriousness
(Crser). This variable and its operationaliza-
tion was discussed earlier, and had scores
ranging from zero (in rare cases in which
aggravating factors were canceled by miti-
gating factors) to 10, with a mean of 3.4.

ANOVAAND INTERACTION

Our first task is to illustrate interaction in
a 2-way ANOVA. In our statistics classes we
first present an overhead of Table 1 showing
the results of a 2-way ANOVA printout con-
densed to provide the most relevant infor-
mation. We have the grand mean PO sen-
tencing recommendation and those recom-
mendations broken down by 1) victim/of-
fender relationship, 2) PO ideology, and 3)
broken down by PO ideology and victim/of-
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Figure 1: Sentence Recommendation
Means by Victim/Offender Relationship and
Probation Officers |deology
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fender relationship simultaneously. We note
that there are large jumps in recommenda-
tion severity as we move from the family to
the acquaintance to the stranger condition.
This is a good point to ask students why this
might be. Point out that while it is especially
true for conservative officers it is true for lib-
eral officers also. The primary reason is that
mean guideline crime seriousness scores
significantly increase from family to acquain-
tance to stranger for both liberals (F=29.7, p
< .0001) and conservatives (F=31.3, p<
.0001). Why this is so should also lead to a
lively discussion (it has mostly to do with
strangers inflicting greater physical harm on
their victims).

We next explain that the concept of inter-
action can be seen as analogous with paral-
lelism explaining that if no interaction exists,
lines drawn between the means of the de-
pendent variable (Porec) for each category
of the first independent variable (V/Orel) will
be parallel for each of the categories of the
second independent variable (Pold). Figure
1 shows that this is plainly not the case. Al-
though we see that there is a linear relation-
ship between sentencing recommendations
and categories of victim-offender relationship
in the same direction for both sets of offic-
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ers, the lines connecting the means are far
from parallel. We have found that presenting
a figure such as this is an excellent aid for
student understanding. Graphic displays
such as this are excelient pedagogical tools
to help students to grasp somewhat trou-
bling statistical concepts such as interac-
tion.

INTERACTION AND OLS REGRESSION

Our second example involves the inclu-
sion of an interaction term in an OLS regres-
sion to show how including interactions
helps to get a better understanding of the
data. As previously noted, many interactions
in a data set go unnoticed and unanalyzed in
our haste to enter the relevant variables into
multivariate models (Curran, Bauer, & Wil-
loughby 2004). If preliminary analysis or theo-
retical knowledge of the subject matter un-
der investigation leads us to suspect signifi-
cant interaction we must deal with it in our
multivariate models or risk misspecification.
We now illustrate the usefulness in terms of
garnering additional understanding of the
data gained by including interaction terms in
multivariate OLS regression. Again, we wish
to illustrate interaction using the impact of
ideology on probation officers’ sentencing
recommendations for convicted felons. in this
case we use crime seriousness as our in-
teraction term.

We have seen that theory informs us that
conservative officers will be more punitive
than liberal officers and that they may attempt
to justify their greater punitive recommenda-
tions by assigning higher guideline scores.
As expected, the mean crime seriousness
score assigned by conservative officers is
significantly greater than the mean score
assigned by liberal officers (t=3.5, p<.001).
This can just as easily be interpreted as lib-
erals underscoring the guideline as conser-
vatives overscoring them (probably a bit of
both), but the fact remains that the mean
scores are significantly different. This differ-
ence cannot be interpreted as officers retro-
spectively identified as conservatives getting
the most serious cases, or vise versa, be-
cause cases are assigned to officers on a
strictly rotational basis and is thus random
assignment. Mean prior record scores did
not differ between conservatives and liber-
als, primarily because there is far less room
in this portion of the guideline to exercise
subjective judgments.
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Table 2: lllustrating Interaction Effects in OLS Regression

(A) Standard Model

Variable b s.e.

Crime Seriousness 239.51 37.83

PO Ideology 161.97 40.20
(Y-intercept) 320.80 37.83
Adjusted r-squared = .505

(B) Liberal Officers Only

Variable b s.e.

Crime Seriousness 178.50 13.16
(Y-intercept) -151.20 42.98
Adjusted r-squared = .338

(C) Conservative Officers Only

Variable b s.e.

Crime Seriousness 288.57 14.76
(Y-intercept) -322.16 59.45

Adjusted r-squared = .600

(D) Liberal and Conservative Officers and Crime Seriousness X Ideology Interaction

Variable b s.e.
Interaction Term 110.06 19.34
Crime Seriousness 178.50 14.62
PO Ideology -170.96 71.84

(Y-intercept) -151.19 47.74

Adjusted r-squared = .531

beta t Sig.
.687 23.95 .0000
116 4.03 .0001
-8.48 .0000

beta t Sig.
582 13.52 .0000
-3.52 .0000

beta t Sig.
776 19.55 .0000
-5.42 .0000

beta t Sig.
.350 5.60 .0000
512 12.21 .0000
-122 -2.40 .0170
-3.18 .0020

The issue we wish to examine in the con-
text of OLS regression is the effect of crime
seriousness and PO ideology on sentenc-
ing recommendations. If the two variables
have only additive effects the regression
equation predicting those effects is:

Y'=b,+b X, +b,X, +e

If significant interaction exists, this addi-
tive model is inadequate to describe the rela-
tionship. The OLS equation required to ana-
lyze a 2-way interaction is:

Y = b, +b, X, +b,X,+ b, (X, X,) +e

where b, (X, X,) is the interaction between
crime seriousness and probation officer ide-
ology. It is a product or constituent term ob-
tained by multiplying the two interacting vari-
ables together.

Table 2 presents four separate regres-
sion models. Model A is a standard model
examining the effects of Pold and crime seri-
ousness on Porec. As expected, with crime
seriousness in the model conservative offic-
ers still recommend significantly more seri-
ous sentences (b=161.97, & =.116, p<001).
if this model were our only concern we would
feel satisfied, but we need to go further.

Models B and C are simple bivariate mod-
els for the effects of crime seriousness for

liberal and conservative officers, respectively.
The adjusted r squared values for liberals
(0.338) and conservatives (0.600) support
the contention that the seriousness of the
crime has a greater impact on the recom-
mendations made by conservatives, and that
liberals take factors other than crime seri-
ousness more into consideration than con-
servatives when making their sentencing rec-
ommendations. For conservatives, the im-
pact of each additional crime seriousness
point is 288.57 sentencing recommendation
points whereas for liberals it is only associ-
ated with an additional 178.50 points. The
substantive difference between the slopes
is 110.06 recommendation points. Crime
seriousness accounts for 26.2 percent more
of the variance in recommendation for con-
servatives than for liberals, which empha-
sizes the more single-minded approach to
justice held by conservatives (the punish-
ment must fit the crime, with little else being
of major importance).

Model D is a muiltiple regression model
that includes crime seriousness, PO ideol-
ogy, and the interaction term. The important
point to note in the context of teaching statis-
tical interaction is that the value of the slope
for the interaction term is 110.06. This is the
value we got from subtracting the liberal
slope in model B from the conservative slope
in model C. The test of statistical significance
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for the difference between slopes B and C is
simply the t value (5.60) for the interaction
effect.

Note that probation officer ideology re-
mains a significant predictor of the depend-
ent variable. However, also note that the co-
efficients are negative, indicating that liberal
officers recommend harsher sentences af-
ter the effects of the interaction term and
crime seriousness have been accounted for.
Although the standardized beta is very weak
it is a statistically significant finding which
would not have been uncovered without in-
cluding the interaction term. Given that the
direction of the relationship is reversed in
model C from what it was in model A, the
researcher is now confronted with the task
of delving deeper into his or her data to dis-
cover why, although this is beyond the pur-
pose of this paper. This opportunity to more
fully understand the nature of the data would
not have been available without due atten-
tion being paid to the possibility of interac-
tion.

CONCLUSION

We hope that this simplified example of
how the concept of interaction can be mean-
ingfully explained to beginning statistics stu-
dents proves as useful to others as it has
over the years to us. As previously mentioned,
students always find technical concepts
easier to grasp if such concepts are pre-
sented in tandem with examples taken from
their fields of interest (Gregory & O'Toole
1987). Both examples presented here are
relatively straightforward with mean recom-
mendation values presented in both tabular
and graphic form and should be easily under-
stood.

We believe that it is particularly important
to present interaction in the context of OLS
regression, primarily because interaction
effects tend to go unanalyzed when multivari-
ate regression models are used (Curran,
Bauer, & Willoughby 2004). Our demonstra-
tion showed how the interaction term is sim-
ply the difference between the unstandard-
ized betas for separate models for a dichoto-
mized independent variable. It also demon-
strated analyzing interactions can uncover
unexpected and challenging findings in the
data. Further discussion of the unexpected
finding presented in this paper is beyond the
purpose of this pedagogical piece, however.

The major limitation in terms of pedagogy
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is the lack of a method of assessing the effi-
cacy of our learning strategy. That is, we have
no comparison between students exposed
to it and those not exposed to it in terms of
their understanding of the concept of inter-
action. Such a strategy would require ran-
dom assignment to different statistics
classes in which one class was exposed to
this material and one class not, which is
plainly impossible. However, because the
strategy of integrating data analysis with the
teaching of substantive material has a long
history of positive outcomes in the hard sci-
ences and because the IDA project has
proven successful in sociology (Howery &
Rodriguez 2006), we see no reason why our
method should not enhance students’ under-
standing of a difficult statistical concept and
an important substantive concept in criminal
justice.

ENDNOTE

This anomalous finding does not appear to be a
function of collinearity. The coliinearity diag-
nostics reveal a tolerance of .298 for PO ideol-
ogy and .425 for crime seriousness in the final
model (C) and variance inflation factors of 3.35
and 2.35, for PO ideology and crime serious-
ness, respectively.
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Appendix
The Liberal/Conservative Scale*

1. Those who commit the common forms of street
crimes are essentially forced into such behav-
ior by destructive social conditions.

2. The root cause of crime is the erosion of the
moral values that have traditionally deterred
criminality.

3. Most people whom we label criminals are vic-
tims of racism, discrimination, class bias, and
poverty.

4. The bulk of serious crime is committed by indi-
viduals with limited self-control who are ori-
ented to the present, and who have underde-
veloped moral consciences.
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5. Crime is best attacked by dealing with offend-
ers in a firm, decisive, and forceful way.

6. Crime is best attacked by concentrating not on
the individual offender but on efforts to melio-
rate the source of crime: malignant environ-
ments.

7. Prison regimens should involve hard work and
strict discipline in order to instill in offenders
good work habits and moral fiber.

8. Only the most dangerous offenders should be
incarcerated. Maximum use should be made of
community-based programs.

9. Punishment should fit the offender and be ap-
propriate to rehabilitation, with the nature of
the crime being a secondary consideration.

10. Individuals are responsible for their own be-
havior. Since they have the capacity to choose
between right and wrong, it makes no sense
to explain criminal behavior in terms of “bad
environments.”

*ltems are scored in Likert fashion ranging from
“strongly agree” to “strongly disagree.”

Alpha reliability = .71
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CEASE-AND-DESIST REGULATION AND REINTEGRATIVE SHAMING:
THE CASE OF THE DIRECT-TO-CONSUMER ADVERTISING
OF PRESCRIPTION DRUGS

Adam Rafalovich, Pacific University, and
Crystal Adams, Brown University

ABSTRACT

Adopting aspects of John Braithwaite’s “reintegrative shaming” theoretical framework, the authors
evaluate the effectiveness of the Food and Drug Administration’s (FDA’s) “cease-and-desist” regulation of
the Direct-to-Consumer Advertising (DTCA) of prescription drugs in the United States. This is accom-
plished in two ways: First, the authors examine the legislative record concerning drug marketing in the
United States, drawing attention to how the inception of the FDA and the mode of “cease-and-desist”
regulation predict many of the agency’s problems in regulating DTCA. Second, the authors analyze the
regulatory practices of the Division of Drug Marketing and Communications (DDMAC)—the division of
the FDA that is responsible for DTCA oversight. Drawing attention to the ways in which pharmaceutical
companies repeatedly violate FDA policy, the authors conclude that “cease-and-desist” regulation severely
limits DDMAC’s ability to enforce compliance. Indeed, the examples of repeated violations of FDA policy
may imply that such violations are an expected part of DTCA campaigns. The authors conclude with a

model that outlines how reintegrative shaming may be applied to DTCA regulation.

INTRODUCTION

In his analysis of how firms respond to
regulatory measures in the marketplace,
John Braithwaite (2002 19) states: “The hard
question is how do we decide when to pun-
ish and when to persuade.” To understand
how truly daunting this question is, one may
look to the current regulation of broadcast
advertising in the United States—a regula-
tion structure that has been described as
“industry-friendly” (Batra, Myers, & Aaker
1996). Commercial interests in the market-
place have consistently been favored over
consumer interests through the successful
legal defense of First Amendment rights
(Beales & Muris 1993; Gartner 1989). This is
exemplified by the U.S. government’'s 1997
allowance of the Direct-to-Consumer Adver-
tising (DTCA) of prescription medications.
Policy discussions have shifted from the fea-
sibility of DTCA to how the Food and Drug
Administration (FDA) can control DTCA con-
tent. In short, the FDA asserts this control by
responding to DTCA violations that have been
discovered in the marketplace with a “cease-
and-desist” order to a pharmaceutical com-
pany. A few scholars have argued that “cease-
and-desist’ regulation has limited effective-
ness. Gilmore (1991) argues that much of
the FDA's authority over direct-to-consumer
marketers is illusory, and the U.S. General
Accounting Office (GAO) (2002) concludes
that the FDA’s regulatory power is weakened
by a variety of organizational shortcomings.

Adopting a “reintegrative shaming” frame-

work (Braithwaite 1989, 2000, 2002), we
evaluate the effectiveness of the FDA's regu-
lation of DTCA content. There are two prin-
ciples of reintegrative shaming that are inte-
gral to our analysis: 1) the effective commu-
nication of shame between a regulatory body
and an offender; and 2) the proscription for
methods by which the offender can reinte-
grate into social life and “make amends” to
those who have been harmed. In order to
show the many social problems associated
with DTCA we explore its history in the United
States and then list several examples of how
pharmaceutical companies subvert federal
DTCA guidelines. First, we investigate key
aspects of the legislative record concerning
drug marketing in the United States, high-
lighting how the federal government con-
ceded to the interests of the drug industry.
We draw particular attention to the inception
of the FDA and how its mode of “cease-and-
desist” regulation predicts many of the
agency’s current regulatory shortcomings. In
the second section, we focus on the Division
of Drug Marketing and Communications
(DDMAC)—the division of the FDA that is re-
sponsible for the oversight of DTCA. Through
examining how pharmaceutical companies
violate federal drug advertising policy and the
ways in which DDMAC responds to such vio-
lations, we argue for the employment of the
above reintegrative shaming concepts into
the DTCA regulation process.

In order to illustrate the importance of ana-
lyzing the regulation of DTCA, it is crucial to
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Figure 1: Direct-to-Consumer Advertising Expenditures for Prescription Drugs, 1994-2005
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Guidance allowing broadcast media to provide adequate provision for the brief summary requirement

was not released untit August 1997.

Sources: Henry J. Kaiser Family Foundation and the Sonderegger Research Center, 2002. “Trends and
indicators in the changing health care marketplace, 2002.” Menlo Park, CA.

Kalorama Information, Inc. 2005. “Direct-to-consumer pharmaceutical marketing 2005: controversies con-
tinue.” April. 114 pps. (http:/mwww. kaloramainformation.com)

first discuss the prevalence of DTCA in the
United States since 1997.

DIRECT-TO-CONSUMER ADVERTISING

The United States is one of only two coun-
tries' in the world to allow DTCA. As it has
become a multi-billion dollar annual expen-
diture for the pharmaceutical industry, it is
largely believed that DTCA will remain a per-
manent fixture in American life. Since the early
1980s, pharmaceutical companies have
been keenly interested in advertising pre-
scription drugs through television, radio, and
telecommunications. Up until 1997, FDA
regulations had made such broadcast mar-
keting infeasible. Though the FDA did not
specifically outlaw the direct-to-consumer
marketing of prescription drugs, the admini-
stration’s guidelines required such stringent
disclosure of risk information that expendi-
tures on broadcast advertising were finan-
cially impossible. This changed in 1997
when the FDA lessened its standards of risk
disclosure, making broadcast DTCA a legiti-
mate marketing option for the pharmaceuti-
cal industry. Relaxing its restrictions on drug
information disclosure, the FDA issued the

Draft Guidance for Industry in August of 1997,
which provided a preliminary federal state-
ment about the parameters within which phar-
maceutical companies could conduct DTCA
through broadcast media. The Draft Guid-
ance was revised slightly in August 1999 into
a Final Guidance for Industry and remains
the FDA’s regulatory framework for DTCA.
The relaxation of federal guidelines for DTCA
as described in the Final Guidance has been
a catalyst for a new era in how prescription
drugs are advertised in the United States and
has greatly affected doctor/patient relation-
ships.

Prior to the 1997 Draft Guidance, DTCA
comprised only a small percentage of pre-
scription drug advertising and was done pri-
marily through print advertisements, where
costs were marginal in comparison to broad-
cast media. As it provided an unprecedented
marketing opportunity for the pharmaceuti-
cal industry, the publication of the Draft Guid-
ance had an immediate impact on drug ad-
vertising expenditures. Figure 1 illustrates
how annual DTCA advertising expenditures
jumped 1600 percent from $266 million in
1994 to $4.25 billion in 2005 (Levitt 2001;
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Figure 2: Proportional Change in Prescription Drug Expenditures by Promotion Type, 1996-

2005
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NIHCM Foundation 2002; Kalorama Informa-
tion 2005).

In the early 1990s, DTCA represented less
then 5 percent of total drug company promo-
tional spending in the United States, but rep-
resented 31.8 percent of such expenditures
in 2003 (Toop et al 2003). As Figure 2 illus-
trates, DTCA is the fastest growing promo-
tional expenditure category for the pharma-
ceutical industry. Five of the top 50 corpora-
tions with the highest advertising expendi-
tures for 2004 are pharmaceutical corpora-
tions (TNS Media Intelligence 2004). For ex-
ample, GlaxoSmithKiine, which spent
slightly more than $825 million on advertis-
ing in 2004, had advertising expenditures
larger than AT&T ($291 million), Campbell’s
Soup Company ($274 million), and Coca
Cola ($254 million) combined. In 2002, the
German pharmaceutical corporation, Merck
and Co., spent $160 million advertising its
now recalled anti-inflammatory drug,
Vioxx®—an expenditure that was $35 mil-
lion more than PepsiCo spent advertising
its namesake soft drink, and more than
double what Nike Corporation spent mar-
keting its range of top end shoes (NIHCM

Foundation 2002; TNS Media Intelligence
2004).

Recent studies demonstrate that the ex-
pansion of DTCA has had a profound impact
upon consumer behavior and doctor/patient
relationships. A 1993 consumer awareness
survey suggested that 39 percent of Ameri-
cans had “seen or heard” an ad for prescrip-
tion medication (Alperstein & Peyrot 1993).
By 2000, that number had skyrocketed to
ninety-one percent (Henry J. Kaiser Family
Foundation and Harvard School of Public
Health 2000). lllustrating how increased con-
sumer awareness of prescription drugs im-
pacts interactions between physicians and
their patients, Gottlieb (2002) argues that
DTCA explains why one-fifth of Americans now
ask their doctor about medications they had
specifically seen advertised on television. A
study by Zachry et al (2002) concludes that
the amount of prescriptions written for the
antihistamine, Claritin®, and the cholesterol
drug, Zocor®—drugs with DTCA expendi-
tures that ranked 3" and 5" respectively in
2001—was positively related to these drugs’
advertising expenditures. Such conclusions
support the assertion that DTCA, as it pro-
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Table 1: DDMAC Letter Correspondence to Companies Violating DTCA Regulations

Advertisement Type Letter Type

Print & Total
Year Broadcast Print Broadcast Regulatory Warning Letters
1997 9 5 0 13 1 14
1998 9 11 4 24 0 24
1999 5 7 1 1 2 13
2000 12 7 1 19 1 20
2001 7 4 3 13 1 14
2002 5 2 2 9 0 9
2003 3 3 2 6 2 8
2004 5 4 0 7 2 9
2005 2 4 2 5 3 8

Source: U.S. Food and Drug Administration, Center for Drug Evaluation and Research (2005). “Index
of Notices of Violation and Warning Letters to Pharmaceutical Companies.” (Available at http://Awww.

fda.gov/cder/warn/).

motes the awareness of certain ilinesses,
increases the market for drugs that are de-
signed to treat such ailments. As Conrad and
Leiter (2004) discuss, Viagra®, which is used
for the treatment of “Erectile Dysfunction,” and
Paxil®, which is primarily marketed for the
treatment of “Social Anxiety Disorder,” are two
drugs that have become synonymous with
the ailments they are marketed to treat.

Interpreting whether or not the impact of
DTCA constitutes a burgeoning social prob-
lem clearly depends upon perspective. For
those sympathetic to the pharmaceutical in-
dustry, DTCA is an “opportunity” for consum-
ers to know more about certain drugs and
make more informed choices about the
medications they take. A 1999 industry “Mar-
ket Profile” of DTCA, for example, contends
that a

survey of consumer attitudes reveals that
people appreciate the ability to make their
own informed choices, rather than leaving
all decision making to institutions and pro-
fessionals. (Magazine Publishers of
America 1999 20)

While confirming that, indeed, DTCA has in-
creased consumer awareness of prescrip-
tion drugs and their uses, other studies ar-
gue that such awareness adversely affects
how and what types of drugs physicians pre-
scribe (Perri, Shinde, & Banavali 1999;
Steinman 2000). This debate regarding the
impact of DTCA upon consumers and the
doctor/patient relationship is perhaps best
summarized by a February 2002 issue of the
New England Joumal of Medicine which of-

fers two opposing editorials on the subject.
The first, written by a member of the Public
Citizen Health Research Group contends
that

The education of patients—or physicians—
is too important to be left to the pharmaceu-
tical industry, with its pseudoeducational
campaigns designed, first and foremost, to
promote drugs. (Wolfe 2002 526)

Whereas the second, written by a represen-
tative of the pharmaceutical industry, argues
that

Direct-to-consumer advertising does not re-
place the physician—patient relationship; its
purpose is rather to encourage an informed
discussion between patient and physician.
(Holmer 2002 528)

While there has been considerable dis-
cussion about how DTCA raises, for better
or worse, the awareness consumers have
about prescription drugs, little has been said
about how the federal guidelines for DTCA
are enforced.

THEORY AND METHOD

This study uses two data sources. First,
using the historical record of DTCA as data,
we chronicle the development of FDA adver-
tising guidelines. Second, in order to supple-
ment our examination of the many ways in
which pharmaceutical companies violate
DTCA guidelines in the United States, we
sample the correspondence (in the form of
regulatory letters) between DDMAC and phar-
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Table 2: Ranking of Top Violators of DTCA Regulations, 1997-2005

Ranking Pharmaceutical Company
GlaxoSmithKline

Schering Corporation

Pfizer Pharmaceuticals
Zeneca Pharmaceuticals
Bristol-Myers Squibb Company
Eli Lilly Company

Novartis

~NOoO A WN -

Johnson & Johnson Consumer Companies

Hoffman-La Roche Inc.
8 Merck & Co.

G.D. Searle & Co.

Vivus, Inc.

Alza Corp.

Boehringer Ingelheim Pharmaceuticals, Inc.

Number of
Letters Sent
17

WWWWWhbbhbondN©

Source: U.S. Food and Drug Administration, Center for Drug Evaluation and Research, 2005. “Index of
Notices of Violation and Warning Letters to Pharmaceutical Companies.” Available at http://www.fda.

gov/cder/warn/).

maceutical companies who have violated
Final Guidance recommendations. Our ap-
proach to this study is detailed below.
Understanding public institutions such as
the FDA benefit greatly from placing such in-
stitutions’ history within a contemporary con-
text (Aminzade 1992; Mahoney 2000). A com-
prehensive understanding of an institution’s
behavior must include a historical account
that reveals an institution’s impact upon the
greater social world over time (Lieberman
2001; Rueschemeyer & Stephens 1997;
Skocpol & Somers 1980). This impact may
best be understood as a process of interac-
tion between an institution’s social organi-
zations and events the institution is designed
to oversee (Hironaka 2002). We believe that
a sociological understanding of the federal
regulation of DTCA must begin at the histori-
cal level. As the development of formal pub-
lic institutions emanates from legislative pro-
cesses, we treat the legislative record with
respect to the regulation of DTCA as a sig-
nificant data source. Our examination of this
record begins with an analysis of The Pure
Food and Drugs Act (better known as The
Wiley Act) of 1906 up to the publication of the
FDA's Final Guidance to Industry in 1999.
Our second data source will be used to
investigate how the federal government com-
municates with industry violators. Black
(2002, 2003) argues that government regu-
lation is a “communicative process” which
demonstrates protocol effectiveness. Here
we examine the regulatory correspondence

between DDMAC and pharmaceutical com-
panies whose advertisements are found to
violate the Final Guidance. Two types of cor-
respondence are sent by DDMAC: Notices
of Violation that are sent to companies for
lesser DTCA regulation offenses and Warn-
ing Letters that address more serious viola-
tions. These letters are indexed at the Food
and Drug Administration’s Freedom of
Information Office (http://www.fda.gov/cder/
warn/). We consulted this index by first count-
ing the number and types of letters that were
sent to industry violators between 1997 and
2005 (see Table 1) and second, by ranking
the corporations who received the most let-
ters and therefore violated DDMAC policy
most frequently (see Table 2).

Table 1 provides a 9-year summary of
DDMAC’s regulatory correspondence with
DTCA violators, whereas Table 2 illustrates
corporate behavior. The frequency with which
corporations violate DTCA policy will be used,
in part, to evaluate DDMAC'’s regulatory ef-
fectiveness.

Our discussion of these data sources il-
lustrates the use-value of a reintegrative
shaming framework (Braithwaite 1989, 2000,
2002). As evidenced by the work of Ayers and
Braithwaite (1992) and the legal analyses of
Ayers (1990), this perspective has been use-
fully adopted in the analysis of micro- and
macro-economic behavior, especially those
exhibited in the marketplace. We try to ex-
plain the shortcomings of DTCA regulation
by analyzing what aspects of reintegrative
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shaming are missing from the FDA’s stance
toward this type of advertising. To this aim,
we argue that the regulation of pharmaceuti-
cal advertising has never been equipped with
an effective “shame mechanism” that would
make industry accountable for the informa-
tion they provide to consumers. Concomi-
tant with the absence of this shame mecha-
nism, we argue that the FDA and DDMAC
provide no specific ways in which pharma-
ceutical companies can acknowledge their
transgressions to consumers, and effectively
“reintegrate” into a non-violator status. To set
up this analysis we will now discuss the his-
torical development of DTCA in the United
States.

THE LEGISLATIVE HISTORY OF “CEASE-
AND-DESIST” REGULATION

The history of the federal regulation of food
and drug production and marketing illus-
trates the antagonism between public-cen-
tered and industry-centered policy advocates.
Central to this antagonism is the issue of
government intrusion into the marketplace.
Although politicians repeatedly expressed an
unwavering commitment to consumers, the
consumer protections that were enacted
since the late 19" century demonstrated
marked compromises between public inter-
ests and those of big business (Palumbo &
Mullins 2002). Since the inception of the FDA
in 1906, the passing of the Wheeler-Lea Act
in 1938, and the current era of DTCA, the
federal government has had the burden of
monitoring the marketplace in order to prove
corporate negligence. Since the issue of
mass marketing drugs came to the political
forefront in the 1830s, drug companies have
never needed government pre-approval for
the contents of their advertisements. Regu-
latory agencies such as the FDA mandate
that drug companies comply with federal
standards only after a negligent advertise-
ment is discovered.

The Wiley Act of 1906

In the late 19" century Harvey Wiley, head
of the U.S. Department of Agriculture, sought
to regulate domestic food and drug indus-
tries by revamping the Drug Importation Act
of 1848 (Young 1961, 1989). Wiley's efforts
were met with stern opposition from drug
manufacturers and their political backers
(FDA 1981). Despite industry opposition,
Wiley's efforts were bolstered in two ways:
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first, by the publication of Upton Sinclair’s
The Jungle (1906)—a damning critique of
the meat packing industry which was widely
read by policy makers and the general pub-
lic (Kantor 1976) and second, by the policy
ambitions of President Theodore Roosevelt,
who had read The Jungle and was seeking
to increase industry accountability (Young
1961). The public’s explosive response to
The Jungle combined with the support of
President Roosevelt meant success for food
and drug law proponents. The Pure Food
and Drugs Act, or Wiley Act, became law on
June 30", 1906. Primarily targeting the infor-
mation on product labels, the Wiley Act pro-
hibited any false statements about the in-
gredients in a particular medication. This and
other provisions would be enforced through
the development of a new regulatory body:
the Food and Drug Administration.

Consumer rights advocates appeared to
achieve a victory with the Wiley Act and the
inception of the FDA. However, outside of its
product labeling requirements, Wiley had littie
regulatory impact. In fact, industry represen-
tatives supported the passage of Wiley, which
had far weaker standards than were initially
proposed. Trade magazines that strongly op-
posed food and drug regulation such as the
National Druggist acknowledged the drug
industry’s role in ensuring the passage of a
weakened version of Wiley:

[it is] not such a terrible thing after all. But
let it not be supposed that the law would
have been enacted in its present rather in-
nocuous form but for hard, intelligent and
most tactful work on the part of the repre-
sentatives of the interests it is intended to
regulate. (Young 1961 8)

The shortcomings of the Wiley Act were
visible immediately. Of particular concern
was the enforcement capability of the FDA,
which was designed to monitor for and re-
spond to violations it found in the market-
place. Because the FDA's mode of regula-
tion was reactive rather than proactive, con-
sumer rights groups claimed that the act
failed to prevent drug misbranding. Further-
more, drug manufacturers were particularly
relieved by the Wiley Act's failure to ban false
therapeutic claims (Miller 1999). The Sherley
Amendment of 1912 remedied this by disal-
lowing false therapeutic claims of any kind;
however, the burden again lay on the federal
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government to not only detect false claims,
but to verify whether or not such claims were
intentionally deceptive (Miller 1999). Drug
manufacturers could no longer legally make
misleading claims about their products’ ef-
fectiveness, but the regulatory power of the
federal government remained weakened by
the “cease-and-desist” capacity of its agen-
cies.

Passing the Wheeler-Lea Act of 1938

The shortcomings of the Wiley Act were
exacerbated by the increasing role of adver-
tising in the development of medication mar-
kets. Along with organizations pressing for
uncompromising, public-centered legislation
to control food and drug advertising practices
was Assistant Secretary of Agriculture Rex-
ford G. Tugwell, who in 1933, gained Presi-
dent Franklin D. Roosevelt's support for his
proposed Congressional bill, S. 1944 (Pa-
lumbo & Mullins 2002; Stole 2000). Among
the implications of S. 1944 (known as the
Tugwell Bill) for the drug industry were
broader definitions of the terms “drug” and
“adulteration,” more detailed ingredient dis-
closure on the product label, and removal of
the requirement that the government must
prove a drug maker intended to deceive the
public in making false product claims (Young
1961). The bill also proposed that the FDA
be granted authority to take legal action
against drug manufacturers as well as me-
dia outlets (i.e.-magazines, radio, trade jour-
nals, etc.) for false advertising. In support of
the Tugwell Bill, in early 1933 the FDA dis-
played to U.S. Senators the “Chamber of
Horrors,” an exhibit of hazardous medicines,
fraudulent labels, and quack devices. The
exhibit, which was supported by the Roose-
velt administration, attempted to expose Con-
gress and the public to a new era of drug
industry fraud.

The Tugwell Bill remained in committee
for almost four years until the Elixir Sulfanil-
amide tragedy of 1937. In an effort to tap into
the children’s market for the Sulfanilamide,
chemists at S.E. Massengill Co. discovered
that the drug, a popular anti-bacterial, could
be dispensed in liquid form if combined with
diethylene glycol (DEG). As a precursor to
antifreeze, DEG is highly toxic and at least
one-hundred-seven deaths (mostly children)
were attributed to it (Young 2003). Fearing
that a consumer-friendly version of the Tug-
well Bill would be passed in response to
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this tragedy, industry lobbyists worked vehe-
mently to see that no new legislation would
be passed without the inclusion of several
industry-friendly amendments (Pines 1999).
Industry representatives were particularly
concerned that the FDA's “cease-and-desist”
powers might be revamped (Pines 1999).
The years foliowing the 1937 tragedy saw
revisions of the Tugwell Bill that presented a
veneer of consumer concern, but gave sig-
nificant concessions to big business. By the
end of 1937 the Tugwell Bill was practically
unrecognizable in its revised form, S. 1077.

After the Sulfanilamide tragedy politicians
hurried S. 1077 to the House Interstate and
Foreign Commerce Committee. In this com-
mittee hearing Representative Virgil Chap-
man of Kentucky questioned the potential of
S. 1077 to thwart deceptive advertising
through the use of “cease-and-desist” or-
ders:

By the time a cease-and-desist order...be-
comes effective the advertiser, as a matter
of course, will change his copy. He can
continue this process indefinitely without
running any risk whatever of penalty, and
when he has run the gamut of all the claims
he can plausibly make for his product, he
can then change its composition, as patent-
medicine manufacturers have so frequently
done, and repeat the process over and over
again. (Congressional Record 1938)

However, despite lawmaker concerns and
the sensationalism of the “Chamber of Hor-
rors,” S. 1077 was passed as the Wheeler-
Lea Act on March 21%, 1938. Inserted into
Wheeler-Lea was amendment S. 5 that re-
moved Tugwell's requirements for full ingre-
dient disclosure and strictly held advertis-
ers, not media outlets, responsible for false
advertisements. As with previous legislation
governing the food and drug industries, the
government was held responsible for detect-
ing advertising infractions and taking action
against violators: “cease-and-desist” re-
mained policy (Richards 1998).

Parameters of DTCA Regulation

In 1979, the FDA responded to the phar-
maceutical industry’s increasing interest in
the use of popular media for the expansion
of professional (i.e.-researcher, pharmacist,
clinician) markets by creating two require-
ments that all advertisements must meet: a
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“brief summary” of side effects, contraindi-
cations, and effectiveness (21 U.S.C. § 352(n)
(1979)) and the “fair balance” doctrine, which
states that a drug’s risk information be pre-
sented in a fashion comparable to state-
ments of the drug’s effectiveness (21 C.F.R
§ 202.1(e) (1979)). These new FDA stand-
ards were first tested on a consumer audi-
ence in 1982 when Boots Pharmaceuticals
released a series of print and television
broadcast advertisements promoting its
brand of ibuprofen, Rufen® (Sneden 2002).
Concerned that it would be unprepared to
monitor an onslaught of consumer-directed
advertisements, the FDA issued a voluntary
moratorium on all DTCA in September of
1982. In 1985 the FDA deemed DTCA accept-
able, concluding that the current drug adver-
tising standards for professional markets
were also appropriate for consumers. Be-
cause meeting the “brief summary” and “fair
balance” requirements through broadcast
media were onerous and financially infea-
sible for pharmaceutical companies, DTCA
did not immediately grow after the morato-
rium was lifted (Desselle 2004; Pines 1999).
However, pharmaceutical companies quickly
implemented marketing strategies that
avoided FDA requirements.

In August 1995 the FDA responded to a
steady increase in direct-to-consumer ad-
vertisements that subverted “brief summary”
and “fair balance” requirements. Such ad-
vertisements described disease symptoms
and urged viewers to seek their doctor's ad-
vice, but never mentioned a specific drug.
Because such advertisements were not for-
mally defined, the FDA created a typology of
three types of prescription drug advertise-
ments: reminder advertisements, help-seek-
ing advertisements, and product claim adver-
tisements. Reminder advertisements only
call attention to the name of the drug prod-
uct, while help-seeking advertisements en-
courage viewers to refer to a health profes-
sional for treatment options for particular
symptoms. Only product-claim advertise-
ments, that is those naming a drug and mak-
ing claims about its effectiveness to treat
specific diseases, must meet the FDA “brief
summary” and “fair balance” standards
(Palumbo & Mullins 2002).

In October 1995 the FDA held a public hear-
ing to discuss the issue of DTCA with phar-
maceutical industry representatives, clini-
cians, researchers, and drug consumer ad-
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vocates (Nordenberg 1998). In August 1997
the FDA took formal regulatory action by re-
leasing the “Draft Guidance for Industry: Con-
sumer-Directed Broadcast Advertisements”
which was slightly revised in August 1999 as
the “Final Guidance for Industry: Consumer-
Directed Broadcast Advertisements” (Intra-
Agency Group on Advertising & Promotion
1999). Swayed by industry representatives
who felt that DTCA would provide much
needed information to consumers, the FDA
added an “adequate provision” clause to the
guidance. In order to meet “adequate provi-
sion” requirements, consumer-directed ad-
vertisements must provide: 1) a toll-free tele-
phone number that consumers can call to
listen to a reading of the brief summary; 2) a
web page address where product informa-
tion can be accessed; and 3) a statement
that encourages consumers to consult a
healthcare professional for more informa-
tion, or refers them to an “alternative mecha-
nism,” such as a print resource, to access
the brief summary of the drug product (Intra-
Agency Group on Advertising & Promotion
1999).

Today, the FDA regulates DTCA through
the Division of Drug Marketing, Advertising,
and Communications (DDMAC)—a subdivi-
sion of the FDA's Center for Drug Evaluation
and Research. Following the same regula-
tory approach established in 1906, DDMAC
detects non-compliant advertisements by
monitoring print materials and broadcast
media, and dispenses either Notices of Vio-
lation or Warning Letters, both of which call
for an ad’s alteration or cessation. The mode
of cease-and-desist has been preserved in
the FDA's “postmarketing reporting” require-
ments (21 C.F.R. § 314.81(b)(3)(i) (2003))
which require that pharmaceutical compa-
nies submit their consumer-directed adver-
tisements at the time that such ads are
broadcast. Such reporting has been at the
root of a host of DTCA guideline violations.

Current Department of Health and Human
Services (HHS—the department that over-
sees the FDA and DDMAC) policy supports
the notion that violating the Final Guidance
benefits pharmaceutical companies and,
indeed, may be a common part of DTCA
campaigns. In January 2002 the Bush ad-
ministration mandated that all NOVs and
Warning Letters be sent to the HHS’s Office
of the Chief Counsel (OCC) for “legal review”
prior to being sent to industry. In what may be
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construed as a federal giveaway to the phar-
maceutical industry, this policy entitles the
OCC to take up to 45 working days—slightly
more than two months—to review regulatory
correspondence before they are approved
for dissemination. As the GAO (U.S. General
Accounting Office 2002) points out, about one-
third of DTCA campaigns remain on the air
for less than two months. By the time OCC
approval has been given, DDMAC’s admo-
nitions may be irrelevant because a new
advertising campaign has already begun. We
recall here the prophetic concerns of Ken-
tucky Congressman Virgil Chapman. This
new policy may partially explain the decrease
in regulatory letters sent by DDMAC since
2001 (see Table 1). As DDMAC is now re-
quired to legally review every piece of regula-
tory correspondence it sends to industry, the
burden of demonstrating non-compliance
has shifted even more toward the FDA. As
non-compliant advertisements can be ran
for extended periods of time, it is clear that
DDMAC’s “cease-and-desist” admonish-
ments are less effective today than ever be-
fore.

Media Outlet Immunity

The elimination of the Tugwell Bill's pro-
vision that media outlets (i.e. magazines,
newspapers, professional journals, radio
stations) be held legally responsible for
fraudulent drug ads was a significant blow
to federal authority. Since the passage of
Wheeler-Lea media outlets can take in ad-
vertising revenues for virtually any product
regardless of its use value. Media outlets
can profit from misleading or blatantly fraudu-
lent claims of their advertisers, but cannot
be held accountable for them. DDMAC is lim-
ited to the monitoring of DTCA content, evalu-
ating its compliance, and redressing com-
plaints with the companies that fund such
advertisements.

Part of DDMAC's approach to monitoring
DTCA involves the use of a commercial ser-
vice that monitors six cable television net-
works? and “the New York City affiliates of the
four major networks and PBS” (U.S. General
Accounting Office 2002 22). Smaller affili-
ates—which comprise up to 50 percent of
the media for consumer marketing cam-
paigns (Hoskins 2004)—are ignored in this
monitoring process, effectively making many
drug ads undetectable. There is evidence
that local broadcasts of prescription drug
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campaigns have become part of a market-
ing strategy for the drug industry. In 1999, for
example, a misleading ad was broadcast in
Puerto Rico for two years before the FDA be-
came aware of it (Wilkes, Bell, & Kravitz
2000).

In addition to this routine surveillance,
DDMAC relies heavily upon the pharmaceu-
tical industry itself to draw attention to adver-
tisements that may not be FDA compliant.
Indeed, the bulk of complaints that DDMAC
receives about non-compliant ads do not
come from government officials or consumer
awareness groups, but from pharmaceuti-
cal companies who are concerned about ri-
val advertising campaigns (Bureau of Con-
sumer Protection, Bureau of Economics, &
Office of Policy Planning of the Federal Trade
Commission 2003).

Relying heavily upon industry self-regula-
tion, DDMAC's organizational structure does
not anticipate changes in pharmaceutical
company advertising expenditures. Despite
the fact that DTCA is the fastest growing ex-
penditure priority for the drug industry,
DDMAC remains grossly understaffed to ad-
equately monitor direct-to-consumer drug
campaigns. At the time of this writing, DDMAC
dedicated only four of their 39 staff members
to monitoring direct-to-consumer advertise-
ments with their remaining staff assigned to
survey those advertisements that are direct-
ed at physicians (conversation with DDMAC’s
director of DTCA affairs, April, 2005). It is a
matter of course that four staff, regardless of
competence or dedication, who are assigned
to monitor a multi-market, $4.25 billion per
year advertising strategy are going to be over-
whelmed.

Despite DDMAC’s monitoring process,
pharmaceutical companies are still able to
subvert Final Guidance requirements
through the use of “help-seeking” and “re-
minder” advertisements, neither of which are
required to follow “adequate provision” guide-
lines. Help-seeking advertisements, also
known as “disease awareness campaigns,”
remind the viewer about a particular iliness
and implore medical consultation. One of the
most famous of these campaigns was cre-
ated in the 1980s by Upjohn Inc. (manufac-
turer of Rogaine) which sparked a tremen-
dous amount of public awareness about
male pattern baldness. Reminder advertise-
ments, on the other hand, promote public
awareness of a pharmaceutical company
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and avoid mentioning any specific iliness or
medication. Bristol-Meyers, for example, has
run numerous campaigns that tout the
company’s research prowess and corporate
citizenship. One of their recent advertise-
ments offers a cameo appearance by world-
class cyclist and cancer survivor, Lance
Armstrong, but omits any direct mention of
Bristol-Meyers’ cancer medications.

Though both of these types of advertise-
ments are designed to cultivate a market for
prescription drugs, neither is defined as di-
rect-to-consumer advertising according to
DDMAC. Pharmaceutical companies quickly
learned that complimentary help-seeking
and reminder advertisements could have the
same effect as a DTCA campaign, but would
not have to abide by Final Guidance regula-
tions. For example, in an effort to promote its
obesity medication Xenical®, Roche Phar-
maceuticals began a national campaign in
which a 30-second help-seeking add about
obesity was broadcast almost immediately
before a 30-second reminder advertisement.
Between these two advertisements was a
minute-long spot for an unrelated product.
Within a two-minute period Roche had pro-
moted awareness of a health condition and
linked its company name to its treatment—
all without mentioning a specific drug or abid-
ing by federal guidelines (Adams 2001).
DDMAC issued a “cease-and-desist” order
to Roche, but not until the campaign had
been nationally broadcast for over two
months.

THE LIMITED EFFECTIVENESS OF NOTICES
OF VIOLATION AND WARNING LETTERS

The Wheeler-Lea Act provided no proto-
cols for regulatory action beyond “cease-and-
desist"—a shortcoming that is preserved in
DDMAC’s Notices of Violation (NOVs) and
Warning Letters. As the modern form of
“cease-and-desist” regulation, NOVs and
Warning Letters may implore companies to
cease advertisements that violate the Final
Guidance, but current marketing strategies
greatly lessen such letters’ impact.

DDMAC threatens enforcement of the Fi-
nal Guidance by sending either NOVs or
Warning Letters to non-compliant corpora-
tions. However, neither HHS nor FDA operat-
ing procedures clearly specify which viola-
tions warrant the sending of an NOV or a
Warning Letter.

What is striking is that HHS does not out-
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line any specific penalties that can be levied
against industry beyond the message of
“cease-and-desist.” Although HHS may act
on the FDA's behalf and file federal lawsuits
against non-compliant pharmaceutical com-
panies, this has never happened since the
Draft Guidance of 1997.2 Further, there are
no protocols in the Final Guidance that
specify the leveling of fines for industry viola-
tors, nor are there any provisions that sus-
pend a company’s DTCA privileges. Although
the language of NOVs and Warning Letters
appears very stern, and implores a company
to cease its violations, such language never
precedes regulatory action. Beyond these
written warnings, there are no protocols de-
termining what steps must be taken against
repeat violators. The behavior of Schering
Corporation and GlaxoSmithKline serves as
two important examples.

Between 1997 and 2000, Schering Cor-
poration received six NOVs for its marketing
of Claritin®, the world’s top-selling allergy
medication. These NOVs explained that
Schering had violated numerous Draft Guid-
ance and Final Guidance recommendations.
The letters (faxed between August 19, 1997
and August 18, 2000) demonstrate how
Schering violated DTCA regulations in myriad
ways and with impunity. In 1997, for example,
Schering failed to insert a fair balance state-
ment into their television promotion of Clari-
tin® Tablets, fraudulently asked customers
who called the mandatory “1-800-CLARITIN”
number to respond to a marketing survey,
and sent out a telephone script advertise-
ment for the drug that touted the benefits of
Claritin®, but failed to insert “adequate pro-
vision” or mention any of the drugs major
side-effects. Schering’s pattern of behavior
continued with subsequent marketing of
Claritin®, typified by a 1998 print advertise-
ment that lacked both “fair balance” and “brief
summary” requirements, and two television
ads for the drug: one, a false “reminder ad”
that specifically talked about the benefits of
Claritin®, the other, back-to-back “reminder”
and “help-seeking” ads similar to the previ-
ous example of Roche’s Xenical® campaign.

GlaxoSmithKline has been served with
almost double the amount of NOVs and
Warnings Letters of any other pharmaceuti-
cal company (see Table 2). Similar to Scher-
ing Corporation, many of the company'’s re-
peated violations occurred through the di-
rect-to-consumer marketing of only one drug,
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Figure 3: Model for Reintegrative Shaming and Direct-to-Consumer Advertising

Public Public Marketplace
Interests Institutions Impropriety
K — (HHS, FDA, (DTCA
DDMAC) Violations)

J 4

Restorative Shame Mechanism Pre-Marketplace
Justice (NOVs and Warning Review
(Public Viewing of Specifying Reintegrative (Subm_ission of
Retraction) Protocols) Advertisement)
Means of Industry
Reintegration (Pharmaceutical
(Broadcast of Companies)
Retraction)

the nasal spray Flonase®. Beginning in Sep-
tember 1997, DDMAC sent GlaxoSmithKline
several NOVs for its marketing of Flonase®.
The first concerned the company’s failure to
send consumers warning information about
Flonase® in a timely manner (letter faxed on
September 1997). In August 1999 DDMAC
sent GlaxoSmithKline a Warning Letter re-
garding an advertisement that the company
did not submit to the FDA at the time of its
broadcast (in violation of the requirements
for “postmarketing reporting”) that had “mis-
leading and incomplete” information about
Flonase®. The Warning Letter sternly ad-
monishes GlaxoSmithKline to

assure the FDA that similar advertisements
are not being disseminated anywhere in the
United States or its territories and posses-
sions.

Such admonishment apparently had little
effect. GlaxoSmithKline would receive three
more NOVs for violations regarding the mar-
keting of Flonase. These included: 1) a tele-
vision advertisement that misrepresented the
overall effectiveness of the nasal spray (let-
ter faxed on September 1999) (DDMAC
1999); 2) misrepresenting doctors’ favorable
opinions about Flonase® in a newspaper
advertisement (DDMAC 2000); and 3) a tele-
vision advertisement that claimed Flonase®
relieved post nasal drip, but provided no clini-

cal evidence for this. Between September
1997 and March 2000, DDMAC sent a total of
five notices (including one Warning Letter) to
GlaxoSmithKline about its direct-to-con-
sumer marketing of Flonase®, but no action
was ever taken against the company. Due to
a lack of protocols for legal action against
repeat violators (especially where such re-
peat violations are for the marketing of only
one drug), corporations such as GlaxoSmith-
Kline apparently violate with impunity.

DISCUSSION

The legislative history of DTCA and the
current environment of this form of advertis-
ing demonstrate a repeated pattern of fed-
eral concession to industry at the expense of
consumer interests. As institutions that rep-
resent a public voice, HHS, the FDA, and
DDMAC are supposed to function in ways
that protect consumers from misinformation
and from advertising campaigns that run
counter to the public good. It should be ex-
pected, then, that such institutions transmit
the voice of the public but also, mediate the
conversation between public and industry
interests. Borrowing from Braithwaite (1989,
2000, 2002), the public voice in this conver-
sation may be best seen through a process
of shaming noncompliant corporations, let-
ting corporations know, just like any offender,
that their behavior is as visible as it is unac-
ceptable.
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The Absence of, and Necessity for,
Reintegrative Shaming

As the current regulatory shortcomings
and repeated violation of DTCA guidelines
illustrate, there is no adequate “shaming
mechanism” (Braithwaite 1989, 2000, 2002)
in place that forces corporations to “listen to”
the public. Indeed, the current mode of
“‘cease-and-desist” regulation impedes a
dialogue between industry and the public.
Below, we outline three ways that the federal
regulation of DTCA lacks both an adequate
shaming mechanism and an appropriate
means by which violating companies may
acknowledge their transgressions and “re-
integrate” into mainstream society. Figure 3
is a proposed model for the inclusion of rein-
tegrative shaming mechanisms into the regu-
lation of DTCA.

First, as an offender’'s awareness of pub-
lic sentiment may be one of the most crucial
aspects of reintegrative shaming, it is im-
portant that such sentiment be made clear
through the regulatory process. Acting as
monitors of the marketplace, DDMAC fails to
protect the public from the presence of mis-
information in DTCA campaigns. By only re-
quiring that companies remove ads once
they have proven to violate federal standards,
DDMAC operates from an entirely reactive
stance, which transmits no gesture of public
concern. A more proactive stance, by con-
trast, would make public expectations known
to corporations before they use media ve-
hicles to economically benefit from the dis-
semination of ads in the marketplace. Such
public expectations could be made clearer
by hastening or removing HHS’s legal re-
view process for each advertisement, and/or
reviewing each DTCA advertisement before
it is broadcast or printed. Rapidly respond-
ing to DTCA violators and making them pro-
duce ads that are compliant before being
disseminated would reduce much of the
‘gamesmanship” that currently plagues
DTCA regulation.

Second, effective shaming is daunted
unless the actions of an offender are acknowl-
edged on a more accessible, public stage.
The fact that NOVs and Warning letters are
indexed on the Worldwide Web and made
available to the public demonstrates a limit-
ed commitment to shame, but this is not the
kind of conversation that makes shame truly
effective. Anyone with access to this record
could indeed view those corporations that
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violate DDMAC policy. However, indexing
DDMAC’s admonishments within the re-
cesses of an obscure government website
hardly constitutes transparency when it
comes to the public understanding of DTCA.
The dialogue between industry and public
institutions may be made more publicly-vis-
ible in a variety of ways—for example, broad-
casting the presence of DTCA violations to a
national audience, or directing people to a
website that is specifically designed to list
these violations and the companies who
committed them.

Third, as Braithwaite (1989) implies, pub-
lic scorn without some form of substantive
penalty weakens the impact of shame. Spe-
cific disciplinary protocols for DTCA violations,
of which there are currently none, may be
established in order to make the shame pro-
cess effective. As the current regulatory struc-
ture allows a tremendous amount of “self-
regulation” from the pharmaceutical indus-
try, there are few incentives (outside the va-
cant threat of more government intervention)
for corporations to abide by federal guide-
lines. Whatever shame may be instilled
through NOVs or Warning Letters is trumped
by the larger goals of marketing.

Though the specifics of these disciplin-
ary protocols may vary widely, they must al-
low for the violating company to play their
part in “restorative justice” (Braithwaite 2000
292), which may be summarized as the pro-
cess by which an offender reestablishes ba-
sic trust with the public. In the same way that
newspapers print retractions when their facts
are wrong—a gesture of credibility and pub-
lic service—it makes sense that corpora-
tions who violate DTCA guidelines should
also be compelled to broadcast a retraction
to the public that acknowledges their trans-
gressions. Both the damage to public rela-
tions and the expense of producing and
broadcasting such a retraction may be an
especially effective way of making the reso-
lution of shame unpalatable and, hence, a
deterrent. As exemplified by the broadcast-
ing of mandatory retractions, this mecha-
nism of restorative justice performs two ma-
jor tasks that are highly relevant to the regu-
lation of DTCA. First, by complying with a
publicly-mandated protocol to acknowledge
an offense, the needs of the public are given
a necessary credibility. Second, the embar-
rassment associated with going through the
“restoration process” acts as a strong deter-
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rent to future violations. For U.S. corporations,
which are held civilly, rather than criminally
negligent, this embarrassment translates to
a loss of revenue.

CONCLUSION

The process of reintegrative shaming is
not, in our opinion, just for the cessation of
unlawful behavior and the reduction of recidiv-
ism. It is also a way of empowering the pub-
lic to feel as though the dialogue between
them and corporations is productive and ef-
fective. The public good, as expressed
through federal government authority, is
threatened by the current DTCA regulatory
structure.

lllustrated by DDMAC'’s reliance upon the
self-regulation of the pharmaceutical indus-
try and sub-contracting to the private sector
for the monitoring of DTCA content, regula-
tory authority does not emanate from one
central, state-sponsored location but rather,
from multiple locations. The allowance of self-
determination by organizations that are sub-
ject to government sanctions illustrates the
power of the marketplace in shaping federal
regulation policy. As policy has become a
product of compromises between govern-
ment agencies and free-market interests,
regulation adopts a negotiable form. The pas-
sage of the Wheeler-Lea Act in 1938 exem-
plifies a victory for this mode of regulation.

The weakening of the Tugwell Bill and the
consequent passage of Wheeler-Lea dem-
onstrates the point at which the federal gov-
ernment adopted a reactive rather proactive
stance toward fraudulent advertising. Wheel-
er-Lea necessitated that the federal govern-
ment react to conditions already present in
the marketplace, rather than place the bur-
den of proving compliance upon industry be-
fore advertisements were disseminated to
the public. Such a cease-and-desist policy
places regulatory bodies in an unavoidable
dialogue with industry, where the market-
place has become a “proving ground” for in-
dustry compliance. Rather than telling indus-
try which advertising practices are accept-
able, the federal government must “listen” to
industry by monitoring the marketplace and
then either respond with approving silence
or disapproving admonishment.

The establishment of the “adequate pro-
vision” clause in 1999 and the lessening of
“brief summary” and “fair balance” standards
drastically reduced how prescription drug
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consumers were protected. Part of this pub-
lic exposure involves the lack of an effective
reintegrative shaming strategy. Rather than
change its mode of regulation—for example,
by requiring that drug companies gain pre-
approval of their advertising campaigns and
establish a set of protocols through which
DTCA violators must publicly-acknowledge
their transgressions—the FDA has effectively
stated that it sees no difference between pre-
scription drugs and other consumer items.
Instead of doing away with “cease-and-de-
sist” in cases of DTCA, the FDA adopted a
policy of sending regulatory correspondence
to companies who violate “adequate provi-
sion” requirements. NOVs and Warning Let-
ters would have more regulatory impact if
they were backed by appropriate reintegra-
tive shaming protocols. As FDA policy cur-
rently stands, the difference between an NOV
and a Warning Letter is subjective, and there
is no provision of specific punishments for
industry violators. It is also clear that the 45-
day “legal review” delay in sending an NOV
or Warning Letter further weakens the “cease-
and-desist” approach. Unless DDMAC can
support NOVs and Warning Letters with spe-
cific reintegrative shaming measures, its
authority will remain symbolic.

END NOTES

1 New Zealand is the only other country that
currently allows DTCA.

2 These networks are CNBC, CNN, CSPAN,
CSPAN2, MSNBC, and CNNFN. We find it inter-
esting that CSPAN and CSPAN2 are on that list
as commercials on those networks are ex-
tremely limited. Other cable networks, such as
Disney, ESPN, Nickelodeon, Discovery, and so
on, are conspicuously absent from this list.

3 This information comes from a phone conversa-
tion with DDMAC'’s director of DTCA affairs,
April, 2005
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ABSTRACT

Of the “classic” sociological theorists, it was Durkheim who established as a central concern the
challenge of moral development in the face of rapid modernization. In traditional societies, characterized
by mechanical solidarity, Durkheim saw religion constructing the basis for collective representations. The
moral dimension of traditional societies was centralized and enforced with repressive laws. With the
transition to organic solidarity, as a result of Durkheim’s largely unstated assumption of the changes brought
on by population growth—which he equated with ‘moral density’—the centrality of religious beliefs de-
clined. From religion to law to social contracts, the foundations on which societies rest shifted dramatically.
In postmodern societies, with declining populations and rapidly-evolving technological capabilities, the
relationship between moral development and the basis for organic solidarity becomes less clear. Population
growth and an increasing division of labor no longer foster the type of social integration and moral density
that Durkheim posited. The shifting modalities of moral development that are emerging in postmodern
societies were, however, anticipated by Durkheimian theory, and out of this several propositions for further

investigation are outlined.

‘Things fall apart; the center cannot hold’ —
Yeats

DURKHEIM'S LEGACY

Beyond the honorific of being designated
as one of the “masters” of sociological
thought,! Emile Durkheim has also become,
in Foucault’s words, a “founder of dis-
course.” Of the great ideas in classical so-
ciological theory, Durkheim’s formulations
stand alone in several respects. It was the
intellectual trajectory of Durkheim’s ‘positiv-
istic organicism’ that allowed him to develop
entirely new conceptual approaches for un-
derstanding the modern social world. For ex-
ample, despite the incorporation of data into
their analyses, Marx and Weber accom-
plished this only sporadically in their writ-
ings and data were largely treated as anec-
dotal support for theoretical conclusions
reached in advance. Durkheim’s positivistic
organicism—reflected, for example, in his
masterful analysis in Suicide—constituted a
revolutionary shift in social thought and so-
ciological method. Van Poppel and Day have
asserted that

...the analytical rigor and theoretical under-
pinning of Suicide have made it the most
influential of works. It is the customary start-
ing point for both the sociological and the
epistemological analysis of suicide. (1996
501)

Cuzzort has remarked that:

Durkheim’s influence on the methods of mod-
ern social science was extensive. He
moved social philosophy in the direction of
a concern with facts. (1989 28)

Alexander has raised the estimation of
Durkheim’s contribution yet higher:

...the modern theory of social change as
differentiation begins with Durkheim. (Alex-
ander 1986 3)

With these distinctive accomplishments,
the question must then be asked why Durk-
heim has been praised so highly, often above
the other “masters,” yet the implications of
his substantive thought have yet to be fully
explored and extended. When the sociologi-
cal problem to be addressed is one of moral
development, many of Durkheim’s ideas re-
tain their capacity to inform contemporary so-
ciological investigations and to provide a
unique moderninist perspective on contem-
porary moral development in society. Emir-
bayer has recently remarked that:

[Durkheim’s] writings all take on the task of
thinking through the significance for mod-
ern social life of the moral integration and
regulation of the individual and of the dele-
terious impact, in particular, of modern ten-
dencies towards egoism and anomie. (2003
2)

However, much of the discourse surround-
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ing Durkheim has been limited to descrip-
tive narrative, from the outset of the wider
reception of his works (cf. Merton 1934). In
point of fact, Durkheim’s own ideas seem to
be increasingly buried under increasing lay-
ers of secondary interpretive literature, how-
ever well intended these efforts may have
been. In her masterful translator’s introduc-
tion to The Elementary Forms, Karen E.
Fields remarks that

...Formes is widely mentioned and charac-
terized, if not so widely read. Like broccoli,
classics are said to be good for one, even
if swallowed unwillingly. (1995 xxii-xxiii)

The result is that some rather less than sat-
isfying portions of Durkheim have been
served up, thus lacking the elegance of his
reasoning and the potential of his ideas to
inform subsequent efforts.

There have been notable exceptions:
Swanson’s (1960) The Birth of the Gods
leads the list of seminal post-Durkheimian
investigations. Shils and Young’s (1956) ex-
position of charisma, sacred meaning, and
ritual (see their article “The Meaning of the
Coronation™)

redeemed Durkheim’s claim that a theory
developed in relation to Aboriginal totemism
was still relevant. (Smith & Alexander 1996
588)

Additionally, several efforts have been made
by those following a theory constructionist
approach (e.g., Gibbs 2003), who have at-
tempted to refine Durkheim’s concepts by
developing out of his division of labor thesis
a series of empirically testable propositions.
Van Poppel and Day (1996), utilizing histori-
cal documents, and following earlier critics
of Durkheim’s methodological approach (e.g,
Pope 1976; Pope & Danigelis 1981; Stark,
Doyle, & Rushing 1983; Day 1987), found
little evidence for Durkheim’s thesis regard-
ing the societally-engendered sources of
suicide. Similarly, an extensive content analy-
sis of wills and beneficiaries found little evi-
dence for a shift from purely familial to organi-
zational ties as Durkheim posited (Schwartz
1996). Again, however, Fields’ cautionary note
is in effect: It is not necessarily the answers
obtained by a great classic mind, but the
questions generated that retain their rele-
vance. Increasingly, it appears that quite inno-
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vative interpretations of current developments
in society have been made by utilizing a Durk-
heimian framework. Recently, TenHouton’s
(1995) reexamination of Durkheim’s explica-
tion of interaction rituals in Elementary Forms
produced a new conceptual framework for a
structural analysis of primary emotions. Simi-
larly, Alexander (1988) provided a penetrat-
ing illustration of the power of Durkheimian
thought with his depiction of the American
collective conscience and the reaction to
moral transgression, symbolic transforma-
tion, and political crisis through his analysis
of the Watergate scandal. The fact remains,
however, that the vast majority of writings
have unfortunately been about Durkheim and
his thought, rather than attempting to apply
his often seminal ideas.*

MORAL DEVELOPMENT AND THE COMING
OF THE MODERN WORLD

However his works have been treated, the
inescapable fact remains that Durkheim’s
conceptual approach to sociological ques-
tions—with the Leitmotiv being the existence
of the social fact—was revolutionary and re-
mains a driving force that distinguishes so-
ciology from other disciplines. These social
facts, for Durkheim, did not exist as static or
purely analytical structural entities, divorced
from the moral development of societies.
Durkheim’s linkage of moral development
to the social facts that were emerging in
modern societies was not unique, however.
The tradition of considering the conse-
quences of modernization on moral devel-
opment in societies was taken up in various
and often theoretically productive ways by all
the thinkers now defined as ‘classical.’” We-
ber (1904/1958) predicted—in a somewhat
contradictory nondeterministic and yet mor-
ally condemning light—the rise of ‘special-
ists without spirit; sensualists without heart’
as a result of a ‘spirit’ of capitalism emerg-
ing from and then reducing to a utilitarian
shell the societal power of religious belief.
Even the strong sense of the ‘goodness’ of
reason contained within the Enlightenment,
the ‘laughing heir’ to these beliefs, Weber
saw as ‘irretrievably fading.”® Marx saw one
outcome of capitalistic development the so-
cial and moral isolation of self from others,
in which

...the limits within every man can move with-
out harming [italics in original] others are
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determined by the law, just as the bound-
ary between two fields is determined by a
fence-post. This is the iiberty of man as an
isolated monad drawn into himself."®

For Durkheim, by contrast, the possibilities
for moral development in the emerging world
of modernity appeared uncertain and per-
haps dangerous, but certainly open. The
thread of this theme repeats through his early
works (The Division of Labor, 1883; Suicide,
1897) to his final major work (Elementary
Forms of the Religious Life, 1912).

Perhaps the clearest expression of Durk-
heim’s organicist orientation toward moral
development appears in two works that were
published posthumously: Sociologie et
Philosophie (1924/1974) and L’ Education
Morale (1925/1973). In these essays, Durk-
heim’s belief in the primacy of structure over
agency is firmly established, and represents
one of his fundamental assumptions when
attempting to account for the moral develop-
ment of societies, whatever their stage of
development.” In Moral Education, Durkheim
states this forcefully:

...[I]t is certainly true that the individual will
seems to be controlled by a law not of its
own making. The morality of our time is fixed
in its essentials from the moment of our birth;
the changes it undergoes during the course
of an individual's life—those in which we
can share—are infinitely limited. (1925/1973
106)

Durkheim does acknowledge the “conflict”
between the demands of the changing na-
ture of the collective ‘moral conscience’ and
individual action, however, and his observa-
tions on this score indicate the beginnings
of his own struggle to comprehend the more
rapid transformations of moral action and
belief demanded by the modern world. The
individual actor in the modern world, accord-
ing to Durkheim, may only understand his or
her actions as being fully ‘moral’ if they are
perceived to be autonomously expressed
apart from the dictates of the collective moral
will. As [sambert has observed, this echoes
the Kantian position concern that

...the genuinely moral act must be performed
through the autonomy of the will {italics in
original]. (1993 205)
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In this way, Durkheim distanced his theoreti-
cal position on morality from structural de-
terminism and acknowledging the impor-
tance of agency:

Only an act we have performed in total free-
dom, without any kind of coercion, do we
regard as wholly moral. But we are not free
if the law by which we regulate our behav-
ior is imposed upon us, if we have not freely
desired it. (Durkheim 1925/1973 128)

This is the ‘egoism’ that Durkheim ascribed
to modernity not only asserting itself, but legit-
imating its independent moral action. Thus,
additional criteria for moral action are intro-
duced in modern societies: An action is fully
‘moral’ if and only if the individual perceives
other possibilities for action, yet acts against
this in a way that he or or she defines as
‘moral.’

It is, of course, the basis for morality that
Durkheim, during the rapid social changes
that were just beginning during his time, saw
as increasingly problematic. The emergence
of alternative moral possibilities in itself con-
stitutes a significant departure from earlier,
less differentiated, less ‘modern’ societies,
in which the collective moral action and that
of the individual were essentially isomorphic.®
In Sociology and Philosophy, Durkheim be-
gan to speak of two

divergent moralities, the one now existing
and the one in the process of becoming.
(Durkheim 1974 59)

It is science (specifically, sociology), that can
determine the nature and trajectory of these
emerging ‘moral facts,” and it is perhaps
Durkheim’s confidence in this ambitious
sociological program to understand these
facts that leads him to a normative stance:

Our science may help us to render these
ideas more precise and to direct them. [ital-
ics added] (Durkheim 1974 59)

This normative tone is echoed in the final
stages of Suicide, as Durkheim (1897/1951
391-392) exclaimed:

Once the existence of evil is proved, its
nature and its source, and we consequently
know the general features of the remedy
and its point of application, the important
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thing...is to set resolutely to work.™

It is somewhat ironic, however, that Durk-
heim’'s corpus reads “backwards” in his de-
scription of societal and moral development.
His earliest work, The Division of Labor, is
primarily concerned with the conditions for
social integration and the resultant course
of moral development in modern, “advanced”
societies (cf. Morrison 1995). Elementary
Forms, published nearly twenty years later,
attempts to achieve an understanding of the
basis for social order in what Durkheim
termed the most ‘primitive’ of societies. As a
result, there has been littie agreement re-
garding the continuity of Durkheim’s argu-
ment with respect to the relationship of so-
cial structure and individual moral develop-
ment and action. Giddens (1971) has main-
tained that there was a logical progression
in the ordering of Durkheim’s ideas through-
out the development of his works. Alexander
(1989), in contrast, has observed that Durk-
heim’s earliest work was concerned with
technological developments coupled with an
expanding division of labor that was produc-
tive of a certain form of social order. How-
ever, Alexander sees Durkheim’s later
thought shifting to more subjective, internal
forces objectifying differing forms of social
order. Nevertheless, what is clear is that Durk-
heim’s last major work, Elementary Forms,
addresses the moral foundation of less dif-
ferentiated societies that possessed the
character of “mechanical” solidarity. In these
sorts of societies, moral conscience is col-
lective and is founded in religious beliefs that
are represented both in abstract and con-
crete forms by the totem.'® In his analysis of
Australian aboriginal religion, Durkheim
pointed out that this collective morality, or
collective conscience, is represented quite
clearly through the society’s totemic images:

In other words, totemism is not the religion
of certain animals, certain men, or certain
images; it is the religion of a kind of anony-
mous and impersonal force that is identifi-
able in each of these beings but identical to
none of them...The individuals die; the gen-
erations pass on and are replaced by oth-
ers; but this force remains always present,
alive, and the same. (1912/1995 5)

Durkheim suggested that this “force” is a
moral one, and manifests a reality so pow-
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erful that its effects are tangible in the every-
day lives of individuals, including their be-
liefs and actions. In this way, the totem orga-
nizes the community, imbuing it with a dis-
tinctive and stable identity:

All the beings that participate in the same
totemic principle consider themselves, by
that very fact, to be morally bound to one
another, they have definite obligations of
assistance, vengeance, and so on toward
each other, and it is these that constitute
kinship. (Durkheim 1912/1995 5)

The analysis of this type of society en-
abled Durkheim to formulate his reductive
structural argument: In its most “primitive”
form, society functions very much like a
simple organism. The bonds between the
relatively undifferentiated elements of the
social organism are held fast by a moral sen-
timent that manifests as a powerful force
within the religious institution, which is per-
ceived as permanent, uniting the community
and defining its core identity; the conscience
is thus truly collective. This is, in fact, a theme
Durkheim first began to articulate in The Di-
vision of Labor:

The more primitive societies are, the more
resemblances there are among the individu-
als who compose them. (1893/1964 133)

Social contracts among individuals are clear-
ly defined: both linkages and hierarchies
among individuals are determined, as Durk-
heim states in The Division of Labor as well
as in Forms, in a purely fixed, “mechanical”
way. The tacit assumption is made in Durk-
heim’s argument that this mechanical na-
ture involves action and thought that are re-
flexive—the authority and means for social
action have been predetermined (similar to
Weber's more poetic reference to the tradi-
tional authoritative guiding hand of the ‘eter-
nal yesterday’) and operate in a relatively au-
tomatic and nonreflective manner that is seen
to be immutable.

POPULATION INCREASE, MORAL DEVELOP-
MENT, AND THE SOCIAL CONTRACT

With the organic metaphor at the center of
Durkheim’s theory of social development, his
subsequent task was to articulate the change
from largely undifferentiated to highly differ-
entiated, complex societies. How, given the
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fact that a society is undifferentiated and the
individuals in the collectivity see the tradition-
al social order as unchanging (it is precisely
change that can trigger the execution of often
violent repressive law), can a society undergo
transformation from ‘simple’ to ‘complex'?
And if a society changes, what are the subse-
quent changes in its moral development?
These are first-order questions' that Durk-
heim is willing to confront squarely. Begin-
ning with Australian aborigines, an undiffer-
entiated, “primitive” society, he proceeded (in
an essay written with Marcel Mauss) in a
manner that proceeds along standard an-
thropological lines:

The most widespread form of social organi-
zation among these societies is well known.
Each tribe is divided into two iarge funda-
mental sections, which we shall call moi-
eties. Each society, in turn, comprises a
certain number of clans...the classification
of things reproduces this classification of
men”. [italics in orignal] (Durkheim & Mauss
1903/1963 10)

Not only is this a “classification of men,” but
it represents the moral basis for the founda-
tion of social contracts between individuals.
The social contract here is clearly non-utili-
tarian, and Durkheim argued forcefully
against the utilitarian perspective even as
societies transformed to modern forms of
economic activity (cf. Rueshemeyer 1982)."?

What serves as the primary mechanism
of social transformation from mechanical so-
cieties to organic societies, from ‘primitive’
to ‘modern,” was once again rooted in Durk-
heim’s understanding of the organic nature
of societies themselves:

The recent speculation in the philosophy of
biology has ended by making us see in the
division of labor a fact of a very general
nature which the economists who first pro-
posed it, never suspected. (1893/1964 40-
41)

Relying on a Darwinian biological model for
his explanation of social change, Durkheim
incorporated, significantly, demographic and
ecological factors to explain social change.
In a very real sense, he was employing the
same deductive strategy as Marx in explain-
ing fundamental change—that significant
quantitative change necessarily leads to
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changes that are qualitatively different from
their antecedents.

For Durkheim as for Marx, this qualitative
change does not usually occur over short
periods of time, and this is true for any popu-
lation increase. As societies become more
populous and concentrated (or, as Durkheim
described it, “voluminous and condensed”),
there is a greater chance for competition, and
possibly, for conflict:

Darwin says that in a small area, opened to
immigration, and where, consequently, the
conflict of individuals must be acute, there
is always to be seen a very great diversity
in the species inhabiting it. (Durkheim 1893/
1964 266)

If the species are of different types, then sur-
vival without conflict is possible—each de-
velops a special niche which, beyond elimi-
nating conflict over the same resources, also
can produce symbiotic relationships benefit-
ting each type. Thus, differentiation is the key
to continued survival in an increasingly com-
plex environment. This, according to Durk-
heim, is what will produce change in human
populations as well:

Men must submit to the same law. In the
same city, different occupations can co-
exist without being obliged mutually to de-
stroy one another, for they pursue differ-
ent objects. (1893/1964 267)

Herein lies the survival mechanism that an
increasing division of labor provides. How-
ever, if the occupations are similar in func-
tion (Durkheim supplied as an illustration
the brewer and the wine-grower), then the
possibility for destructive conflict obtains
once again. One solution to this, however,
brought Durkheim somewhat closer to con-
sidering the human condition as possess-
ing a quality distinct from a purely automatic
biological process: the development of com-
munication. By this, he closely equated “com-
munication” with commerce and improved
transportation. If, for example, the wine-
grower and the brewer are able to exploit
new markets, this in turn will lead to the pro-
ductive enhancement of both, reducing the
potential for tension and conflict. It may, of
course, also cause the division of labor to
become further differentiated by requiring
transportation, distribution, and marketing of
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the product. This rationale for increase in the
division of labor also marked his departure
from the economists’ perspective of his day:

The division of labor appears to us other-
wise than it does to economists. For them,
it essentially consists in greater produc-
tion. For us, this greater productivity is only
a necessary consequence, a repercussion
of the phenomenon. (Durkheim 1893/1964
275)

As Durkheim described the process:

The division of labor is, then, a result of the
struggle for existence, but it is a meliowed
denouement. Thanks to it, opponents are
not obliged to fight to a finish, but can exist
one beside the other. Also...it furnishes the
means of maintenance and survival to a
greater number of individuals who, in more
homogeneous societies, would be con-
demned to extinction. (1893/1964 260)

Durkheim’s notion of how societies develop
remained, in this passage, close to the dis-
tant, impersonal description of a biologist
describing an organic process of growth. His
thinking was, however, both more subtie and
complex than this: Durkheim, through his
engagement with the minds of his intellec-
tual predecessors, understood the ‘qualita-
tive’ side of the change as well. The web of
social interaction and the form of social con-
tracts required by the modern, highly differ-
entiated social world of Durkheim’s time had
been irreversibly altered.

Durkheim’'s thought regarding the
changes in the social contract as a result of
this accommodation to population growth
stemmed from several sources. Hobbes (d.
1679) posited that individuals formed social
contracts through free association. The pres-
ervation of their ‘natural rights,’ however, ne-
cessitated the restraint that could only be im-
posed by a sovereign power. Locke (d.1704)
rejected the belief that a superior power which
transcended and superceded individual so-
cial contracts was essential for the contin-
ued existence of a society. Locke also saw
societal development being increasingly
based on market transactions. Thus, Locke
asserted that the civic associations, through
the increasing number of market networks,
were being increasingly transferred to the
national level. Spencer (d.1903) moved from
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a utilitarian to an evolutionary approach to
the social contract. With the decline of milita-
ristic or absolute monarchical authority, so-
cietal integration was engendered primarily
by increasing industrialization. There is an
increasing decentralization as social con-
tracts are based more on voluntary associa-
tions between individuals. Further, it was
Spencer who reacted against Malthus’ posi-
tion that population growth constituted a dan-
ger to society. Instead, Spencer postulated
that gains in population would actually con-
tribute to social contracts between individu-
als that were marked by heightened volun-
tary cooperation and by formal contractual
relations.

Durkheim’s formulation of his notion of
the social contract in the modern world was
largely a reaction to these earlier positions.
He concurred with Spencer that social con-
tracts engaged in voluntarily by social actors
were associated with a rising population and
a growing division of labor. However, he dis-
puted the position of Enlightenment thinkers
(such as Locke) that social cohesion could
be established merely through the willed in-
teractions of individuals, apart from any over-
riding structural influences. This might oc-
cur on occasion, but it could not account for a
fully-developed social system. Nor does the
modern condition necessarily lead to any
sense of personal sense of fulfiliment, ‘en-
lightenment,’ or happiness (Durkheim 1893/
1964 275). Further, Durkheim recognized the
existence of ‘noncontractural foundations’ of
the social contract. By this, he meant that
though a social contract might appear to be
engaged in voluntarily and ended in the same
manner, this is not the case in modern soci-
eties—as evidenced by the emergence of
contract and civil law. Thus, the division of
labor does not simply signal a transforma-
tion of a society from a reliance on the collec-
tive to reliance on the individual; in fact it rep-
resents a shift—and very possibly a de-
cline— in the collective solidarity of a people,
and is the basis on which individual ‘autono-
my’ (or perceived autonomy) rests. A Durk-
heimian perspective of the world would, at
this point, largely abandon an emphasis on
the ‘collective conscience’ so apparent in
less differentiated societies. Moral action in
these societies was readily known, rooted in
religious symbolism which was easily com-
municated between and across generations,
and transgressions against the collective
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morality were based on repression rather
than restitution. However, in a modern soci-
ety moral action becomes less transparent,
less certain. When moral action remains
collective, it is less centered in religion than
in law, which becomes increasingly restitu-
tive. Egoism replaces altruism, social soli-
darity and thus the moral order becomes
jeopardized. Thus, the role of the sociologist
is not only to understand changes in moral
development, to become actively engaged
in the debate over its direction, which was
once determined but has now become in-
creasingly tenuous.

DURKHEIMIAN MODERNITY AND MORALITY
INA POSTMODERN WORLD

Having established that the division of la-
bor now forms the basis for social organiza-
tion in modern, ‘organic’ societies, and hav-
ing acknowledged the problem of maintain-
ing any sense of moral order in modern so-
cieties, Durkheim saw that morality would
be grounded in new social contracts engen-
dered by the increasing social differentiation.
His rhetorical question at the outset of The
Division of Labor, began his discussion:

Briefly, is the division of labor, at the same
time that it is a law of nature, also a moral
rule of human conduct; and if it has this
latter character, why and in what degree?
(Durkheim 1893/1964 41)

Durkheim then came quickly to the point: to
be ‘moral’ in modern society is to conform to
the emerging patterns of the social organ-
ism. To hearken back to earlier social forms
would be, if not ‘immoral,’ certainly an exer-
cise in futility and ignorance. The day of the
‘Renaissance Man’ had irrevocably ended:

The time has passed when the perfect man
was he who appeared interested in every-
thing without attaching himself exclusively
to anything... (Durkheim 1893/1964 42)

Miller (2002 56) has summarized Durk-
heim’s argument: “The division of labor is
moral, therefore, if it is a force for solidar-
ity.”’* Durkheim’s passionate, harshly criti-
cal judgment regarding the uselessness of
acting in concert with the dictates of earlier
cultural milieu is rooted in his evolutionary,
structural organicism. The primacy of struc-
ture is evident; it has evolved to a new stage
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and it now is the responsibility for individu-
als to orient themselves with the emerging
social developments. Durkheim was em-
phatic regarding one’s duty to face these con-
ditions, eschewing the comfortable but dy-
ing society of the past:

We distrust those excessively mobile tal-
ents that lead themselves equally to all uses,
refusing to choose a special role and keep
to it. We disapprove of those men whose
unique care is to organize and develop all
their faculties, but without making any defi-
nite use of them, and without sacrificing
any of them, as if each man were sufficient
unto himself, and constituted an indepen-
dent world. /t seems to us that this state of
detachment and indetermination has some-
thing anti-social about it [italics added]...The
praiseworthy man of former times is only a
dilettante to us, and we refuse to give dilet-
tantism any moral value... (Durkheim 1893/
1964 42)

Durkheim followed this with what could
be an ode to the modern world, or could have
just as easily become the theoretical foil to
the preface of Whyte's Organization Man of
the 1950’s. Against the individual of the past
who was self-contained and a generalist,
Durkheim praised the coming of the new,
“modern” individual:

...we rather see perfection in the man seek-
ing, not to be complete, to but to produce;
who has a restricted task, and devotes him-
self to it; who does his duty, accomplishes
his work. ‘To perfect oneseif,” says Secre-
tan, ‘is to learn one’s role, to become ca-
pable of fulfilling one’s function.’ [Thus] the
categorical imperative of the morai con-
science is assuming the following form:
Make yourself usefully fulfill a determinate
function.” [Italics in original] (Durkheim 1893/
1964 42-43)

In this passage written early in his career,
Durkheim was bold and confident. The
emerging useful members of society will not
be Weber's vacuous ‘specialists without
spirit;’ they will find fulfillment in their duty to
society, which has lawfully and seemingly
naturally developed out of an earlier form.
This is in contrast to his somewhat more
measured comments of the ‘late’ Durkheim;
for example, only a few years before his




58 Volume 35 No. 1 May 2007
death, he remarked that:

The old ideals and the divinities which in-
carnate them are dying because they no
longer respond sufficiently to the new as-
pirations of our day; and the new ideals
which are necessary to orient our life are
not yet born. (Bellah 1973)

Thus the later, ‘mature’ Durkheim was no
less structural in his orientation, but he
seemed less certain that the structure pro-
vided the clear sense of moral duty that he
had earlier proclaimed. This of course was
echoed in his concern with the growing
anomie and egoism in society that in turn
led to the social pathologies that were so
masterfully expressed in Suicide. Durkheim
adhered until the end of his life to the utility of
the organic model in describing the devel-
opment of social life and the resultant shift-
ing moral duties of individuals. If, however,
there is a ‘postmodern’ age that supercedes
modernism, of what utility is a metaphor of
this sort, that describes moral development
in terms of an ‘organism’ which, if not break-
ing down, appears to be losing its coher-
ence? Bernstein (1992) and others have
identified several themes of postmodernism,
all of which appear to run counter to Durk-
heim’s assumptions regarding society.
Among the most serious challenges to a
purely Durkheimian perspective include: the
failure of any overarching metanarrative or
‘grand metaphor’ to explain social life; the
failure of the social sciences to provide solu-
tions—or meaningful analyses—to emerg-
ing social problems; and that cultural de-
bates, conflicts, and dissolution are intensi-
fying, rendering any theoretical model based
on consensual social contracts improbable.
To these must be added three other critical
observations regarding his theory. First—and
ironically, given Durkheim'’s emphasis on the
structural, organic processes of society—his
differentiation theory allows for little con-
scious control at this level. His treatment of
individual social contracts that flow from
these, by contrast, can be seen as highly
conscious and interactive, though bound
within their structural frameworks (cf. Alex-
ander 1986). Second, Durkheim clearly un-
derplayed the importance of technological
innovation and diffusion in assessing
changes in moral development. Third, mere
population growth, considered independently
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of other factors such as technological inno-
vation and economic prosperity, loses its util-
ity in leading to differentiation through the in-
creasing division of labor that Durkheim has
postulated.

But the relevance of Durkheim’'s keen
sense of social change as described within
an organic model of development, his aware-
ness of the linkage between social contracts
and social structure and the ‘moral density’
that can be engendered by shifts in popula-
tion cannot be eliminated by dismissing him
as a ‘classical’ theorist of a modernity whose
relevance has long since passed away. It
was Durkheim above all others writing dur-
ing his time who acknowledged that the
ground on which the moral foundations of
society rested was shifting in ways that left
the future open. In the face of claims that the
social sciences cannot adequately assess
the moral shifts that are thus engendered,
one may offer as a reminder the power of
Durkheim’s comparative analysis of suicide.
Irrespective of its methodological shortcom-
ings, his work revealed an entirely different
conceptual landscape that retains its utility
in understanding the nature of suicide. The
organic metaphor also retains theoretical
value, if conjoined with the idea that struc-
tures, once created, are in fact the creation
of individuals who retain interest in the surviv-
al of that structure, often shaping the social
and moral development of entire societies
as a result. Lyotard’s (1984) remarks regard-
ing the perseverance of the state provides a
salient example. As social differentiation con-
tinues, new patterns of organizational life de-
velop—often driven by technological innova-
tions that in turn accelerate the differentia-
tion process itself—and these developments
may create new systems of morality that are
either divorced from, or in direct opposition
to, the interests of the state. In this case the
legitimation of the state is jeopardized, and
its adherents must reconstitute new ration-
ales to unify these increasingly disparate en-
tities. Lyotard suggests that the mechanism
employed by the state toward this end is to
instill in each group—no matter how inherent-
ly disaffected or alienated from the state—a
sense of fear or terror of external forces, and
offer strategies for controlling or eliminating
that fear or terror. This line of thought is clearly
Durkheimian and modernist in its orienta-
tion, as opposed to postmodernist.

Durkheim’s thought may in fact form the
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intellectual template on which new sociologi-
cal theories that combine both modernist and
postmodernist perspectives of social
change and moral development can be for-
mulated.

* As societies shift from a modernist to a
postmodernist phase, contracts that were
based on earlier traditions will be eclipsed
or modified. These will include such ‘ba-
sic’ social contracts such as marital con-
tracts, which will broaden in scope with
their terms more negotiable, and contracts
within the workplace with both employ-
ees and employers engaging in constant
shifts in conditions of employment, loca-
tions, and requirements regarding skills.
Population decreases in postmodern so-
cieties will lead to new forms of ‘moral
density’ as social contracts become less
concrete and more ‘virtual.’ The importance
of face-to-face interactions that were
once required to form social contracts and
set moral limits to behavior will diminish.
This will in turn reshape the developmen-
tal trajectories of structural, political, and
religious institutions.

If, as Durkheim posits, the division of labor
is the basis for an individual's personal
identity and provides the basis for the for-
mation of social contracts, then data
showing that individuals change jobs and
career tracks become potentially meaning-
ful in new ways. It indicates that not only
will identities change with participation in
a particular form of labor, but that these
identities will become less stable as job
and career changes become more fre-
quent. It also means that, as social con-
tracts are rapidly formed and re-formed,
increasing flexibility of expectations re-
garding emerging norms of conduct will
be mandated. Positively, this may resuit in
increased tolerance of diverging social
values and behaviors; negatively, it can
mean that morality (classically conceived)
becomes shaliowly rooted or replaced by
legal mechanisms.

Thus, just as the distinction between ‘mod-
ernism’ and ‘postmodernism’ is increasingly
seen to be artificial, as both forms exist si-
multaneously in society, the traditional dis-
tinction between ‘classical’ and ‘contempo-
rary’ theoretical perspectives remains inno-
cent of a useful synergy that can develop new
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theoretical perspectives. This is particularly
true when analyzing labyrinthine phenomena
such as moral development, which is found-
ed on so many complex institutional arrange-
ments that change at differing rates, are sub-
ject to widely diverse sets of influences and
often not in a linear or progressive fashion
(cf. Moore 1979). A Durkheimian perspective,
conscious of this increasingly intricate inter-
play of social factors, and serving constantly
to remind us of the power of structural forces
surrounding the moral development of soci-
eties, will not lose its contribution to contem-
porary efforts to understand these processes.
Durkheim’s notions of social contracts and
collective solidarity may illuminate an under-
standing of postmodern society if, true to
Durkheim’s openness to societal change,
we recognize the new forms that social con-
tracts and collective morality can take. How-
ever, a Durkheimian perspective would hold
that a “global society” would have to achieve
a certain degree of moral consensus, and
without this a global society would become
increasingly pathological and subject to dis-
integration. The focus of ‘new Durkheimians’
would thus center on investigations of emerg-
ing international institutions and international
laws, and the degree of consensus or
anomie and conflict these would engender.

ENDNOTES

" There are, of course, a plethora of references in
which this honorific may be found. However,
there are also several excellent publications
that convincingly explicate the reasons why
Durkheim remains a force in sociology. See,
for example, Don Martindale’s The Nature and
Types of Sociological Theory (1988); Richard
Muench’s Sociological Theory, Volume One:
From the 1850's to the 1920’s (1994).

2 See especially Foucault's discussion on pp. 108-
109 in his 1969 address entitled “What is an
Author?” which is included in Textual Strate-
gies, edited by Josue V. Harari (1979).

2 It was Martindale (1988 99) who locates Durk-
heim’s intellectual development in this genre,
along with that of Toennies and Redfield.

4 There are, or course, several notable excep-
tions. For example, Duff and Lawrence's (1995)
article, “Age Density, Religiosity, and Death Anxi-
ety in Retirement Communities” found support
for Durkheim’s assertion that collective ritual
reduces anomie within the group and fosters
mutual support.

5 Despite Weber's commitment to the principle of
‘value freedom,’ his concluding remarks to The
Protestant Ethic and the Spirit of Capitalism
belie his unequivocal faithfuiness to this daunt-
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ing standard.

¢ These were comments made by the “early” Marx,
in his Comment on the Jewish Question (a
somewhat sympathetic critique of Bruno
Bauer) in 1844.

7 In many respects, Durkheim’s position with re-
spect to the ‘agency/structure’ issue remains
less confounding (and conflating) than far more
recent efforts. See, for example, Alexander’s
“Some Remarks on ‘Agency’ in Recent Socio-
logical Theory” (1992), which also makes this
point.

8 There is something of a contradiction in Durk-
heim’s thought that has remained largely unex-
plored here. If, as Durkheim stated, morality is
uniformly and universally expressed in societ-
ies characterized by mechanical solidarity, the
need for respressive laws would be far less
acute than he posited.

9 Durkheim not only advocated the necessity of
providing sociological answers to societal prob-
lems, he was actively involved in providing
them, perhaps moreso than any other sociolo-
gist during his time or any other. Giddens (1978
22-23), for example, has remarked that:

The convergence between [Durk-
heim’s] sociology and the official ide-
ology of republicanism was so great
that some contemporary critics spoke
caustically of the pervasive hold of
‘State Durkheimianism’ in the educa-
tional system.”

0 Durkheim believed that societies with totemic
religions were more elementary, more “funda-
mental” than animistic societies because a com-
parative analysis demonstrated that totemic
societies, no matter where they were prac-
ticed, demonstrated highly similar characteris-
tics. This led Durkheim to conclude that an un-
derlying principle of social organization in to-
temic societies lay at the heart of social organi-
zation taken as a whole (Morrison 1995).

' First-order questions are those which do not
come with prescribed methods for obtaining
an answer. They can, of course, engender
highly creative and seminal often explanations
by minds willing to take them on after formulat-
ing them. See Adler and van Doren’s explana-
tion of the role of first-order questions in the
chapter entitied “How to Read Philosophy” in
their How to Read a Book (1972).

12 This, of course, is directly antithetical to Weber's
thesis that a utilitarian ethic had, long before
Durkheim’s writing, colored all social contracts
in modern societies.

13 Even more forcefully, Schmaus (2004 134) has
stated that, for Durkheim,

“...human society as we know it
would not be possible without the
idea of moral obligation.”
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START SPREADING THE NEWS: UNDERSTANDING THE DRUG
PROBLEM IN THE MID-AMERICAN STATES WITH THE
ARRESTEE DRUG ABUSE MONITORING PROGRAM

Kelly R. Damphousse, University of Oklahoma

ABSTRACT

This paper examines efforts by the National Institute of Justice (NIJ) to expand our understanding of
drug use among the arrestee population in largely rural states located the western portion of the country.
The model for this new effort was the Drug Use Forecasting (DUF) program that was initiated by NIJ in the
late 1980s. This program collected interview and urine data from recent arrestees in 23 large urban cities.
The DUF program was enhanced to create a better understanding of the drug problem among arrestees in
relatively smaller cities located in theoretically interesting areas. The new program (the Arrestee Drug
Abuse Monitoring program [ADAM]) has involved the addition of 15 new sites and changes to the survey
instrument, sampling design, and outreach that have helped show more clearly how the drug use patterns
among arrestees differ from region to region. In this paper, specific attention is shown to one of the new

sites (Oklahoma City) and regional comparisons.

INTRODUCTION

Before policy makers can institute pro-
grams to fix social problems, they need in-
formation about the scope and extent of the
problem (Rossi, Freeman, and Lipsey 1999).
In addition, while programs are being imple-
mented, the policy makers need to know how
the problem is changing over time (either on
its own accord or in response to the pro-
grams that have been put in place). Gaining
this important type of information on Amer-
ica’s drug problem was the catalyst for the
Drug Use Forecasting (DUF) program in the
late 1980s. The project was funded by the
National Institute of Justice (NIJ). The goal
of the program was to gather reliable and
valid data from among the arrestee popula-
tion in large urban cities to identify new drug
problems and to monitor the existing situa-
tion. The data were collected in the local jails
of these large cities on a quarterly basis
through a simple 3-page survey and the col-
lection of a urine sample. Additional data were
sometimes collected through the use of an
addendum instrument. These addenda in-
clude specialized drug instruments (cocaine,
marijuana, heroin, etc.), gang involvement,
and gun procurement surveys. The DUF pro-
gram has also spawned similar data collec-
tion efforts in other settings such as prisons
and juvenile detention facilities (Lo and
Stephens 2000). The reports that were gen-
erated from these data collection efforts in-
formed drug policy at both the national and
local level over the course of the following
decade.

Unfortunately, there were several prob-
lems with the DUF data. First, many research-

ers complained (or at least worried) that the
data were flawed by poor collection proce-
dures and practices. There was little effort to
standardize data collection practices from
site-to-site and some sites were less attuned
to the rigor of the scientific process. Also, the
protocol of the original DUF sample selec-
tion process excluded “drug offenders” from
the sample, thereby eliminating an impor-
tant group from the sample. In addition, most
sites were operated by the agencies that ad-
ministrated the jail. This resulted in ethical
problems concerning the confidentiality of the
data that were being collected. Perhaps the
biggest problem, however, was that even if
the data had been perfectly collected, it still
failed to represent areas of the United States
that were encountering unique drug prob-
lems. This was especially the case for the
middle of the country and toward the west
coast. This area was experiencing a major
increase in the use of Methamphetamine
during this period, but there were precious
few data collection efforts available to learn
about the problem.

The solution to this problem began in the
late 1990s as researchers and funding agen-
cies attempted to correct these problems with
DUF. The resulting program was called the
Arrestee Drug Abuse Monitoring program.
This paper discusses the change from DUF
to ADAM and the impact of the change on
efforts to deal with the drug problem in the
mid-American states.

BACKGROUND
The NIJ began collecting data from a ran-
dom sample of new arrestees using the Drug
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Use Forecasting (DUF) program in 1987. For
over a decade, the DUF program collected
vital information from recent arrestees about
the drug use patterns and treatment needs
in 23 large jurisdictions located in 17 states.
These cities included Atlanta, Miami, New
York City, New Orleans, Chicago, Fort Lau-
derdale, Denver, Cleveland, Philadelphia,
Birmingham, Washington, DC, Los Angeles,
Houston, Indianapolis, Dallas, Phoenix, San
Antonio, Detroit, Portland, Omaha, St. Louis,
San Diego, and San Jose. Of these, only
Omaha, Denver, and St. Louis marginally rep-
resented the mid-American states (the latter
two are also major cities), while five of the
sites were located on the west coast or in
the desert.

The DUF project changed its scope and
mission in 1997, when the NIJ announced
that DUF would change its name to ADAM
and expand to twelve new data coilection
sites (Samuels 2000). The new sites in-
cluded Albuquerque, Laredo, Tucson, Se-
attle, Las Vegas, Minneapolis, Anchorage, Salt
Lake City, Spokane, Des Moines, Sacra-
mento, and Oklahoma City. These new sites
are ali located west of Chicago and repre-
sent areas with unique drug problems and
populations. Most of the new cities are also
relatively smaller than the original DUF cit-
ies. The Oklahoma City ADAM (OKC-ADAM)
began collecting data from new arrestees at
the Oklahoma County Jail in September
1998. The county jail is the intake for all of
the arrestees in Oklahoma County. The
project staff has since collected data in 14-
day periods in each of the successive quar-
ters.

PREVIOUS USE OF DUF DATA

While millions of federal dollars have
been spent collecting DUF/ADAM data since
1987, surprisingly few studies have been
published in academic journals using the
data. This is not to say that efforts were not
made to disseminate the data. On the con-
trary, the NIJ has steadily published special-
ized papers and annual reports about the
DUF data from the beginning. In addition,
the raw data were made available to any re-
searcher who desired access (through
ICPSR and then through the Internet). Still,
reports written by a funding agency in Wash-
ington, DC (N1J) probably had littie impact in
the local community. The studies that were
published in the past decade can be catego-
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rized as 1) reflective of national trends, 2)
reporting city specific findings, or 3) method-
ological in nature.

National Trends

Several reports and articles have been
written about the national trends in drug use
by arrestees using the DUF/ADAM data. Most
of these reports have been the results of ef-
forts by the NIJ to disseminate their data.
Others, however, are traditional research ar-
ticles that use data from all of the sites to
discuss the national picture of drug use or
on the national treatment needs. One study,
for example, examines the incidence of drug
abuse and need for drug treatment among
offenders and the extent to which this need
is being met by looking at the 1992 DUF data
(Falkin, Prendergast, & Anglin 1994). They
showed that 50-80 percent of the DUF
arrestees tested positive for 1 or more drugs
after arrest and that rates of drug use were
higher for minorities and women. They sug-
gested that the need for treatment (an effec-
tive government response) was not being
met.

In a unique study that combined DUF data
and city level rates of homicide, robbery, and
burglary in the 24 DUF cities, Baumer (1994)
found that arrestee cocaine use had a posi-
tive and significant effect on city robbery rates,
net of other predictors. Cocaine use had a
more modest effect on homicide rates and
no effect on burglary. The study shows how
community-level indicators of drug use can
be used in formulating theories to explain
inner-city violence.

Other studies have examined changes
over time. For example, Wish (1991) used
the DUF data to show that while drug use by
casual users and those in the middle class
had dramatically dropped, a hard core of drug
using criminals remained active. He used
this finding to suggest that the country needs
to seek a humane method of treating users
by taking advantage of the access to these
persons that the criminal justice system af-
fords to address their drug use and associ-
ated problems.

More recently, Golub (2000) showed that
marijuana use nationwide had continually
dropped from a peak around 1979 until the
early 1990s. Specificaily, he showed that
most of the 23 DUF/ADAM locations had ex-
perienced a rapid increase in use among
young arrestees from an average percent
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positive of 25 percent in 1991 up to 57 per-
cent in 1996. Compared with two other na-
tional surveys, this increase was more dra-
matic and happened two years earlier. The
use of marijuana stabilized from 1996 to
1998 at a relatively high rate for young of-
fenders.

City Specific Studies

Some of the DUF sites (e.g., Denver, New
York, Los Angeles, San Diego) were oper-
ated by research organizations that have
been very active in writing about their spe-
cific cities. The New York site (operated by
the National Development and Research In-
stitutes, Inc.) has been perhaps the most
prolific publisher of findings from the DUF/
ADAM data.

Golub and Johnson (1994b), for example,
examined youthful drug use by arrestees
using Manhattan DUF data, focusing on first
use of “gateway” drugs (alcohol, tobacco,
and marijuana), age at first use of each, and
changes among more recently born individu-
als. They later identified three inner-city co-
horts differing by birth year and preferred
drugs that routinely passed through Man-
hattan’s criminal justice system from 1987-
1997 (Golub & Johnson 1999). These groups
were defined as the Heroin Injection Gen-
eration born 1945-1954, the Cocaine/Crack
Generation born 1955-1969, and the Blunts
(marijuana plus tobacco) Generation born
since 1970. Their analysis of the ADAM data
suggested that the future prospects for the
Blunts Generation might be modestly en-
hanced by their continued avoidance of the
other drugs, despite the fact that many of the
arrestees had experienced distressed
households and had few job skills.

These researchers also examined the ex-
tent to which heroin use increased from 1987
to 1993 in the DUF population (Johnson,
Thomas, & Golub 1998). They found no evi-
dence to document increases or sustained
upswings in heroin use among booked
arrestees in Manhattan, but instead, there
were actually substantial declines over this
period. This finding was contrary reports by
the Drug Enforcement Administration in the
supply, availability, and purity of heroin sold
on the street during this period. Finally, they
showed that cocaine use among arrestees
under age 21 declined from 69 percent in
1987 to 17 percent in early 1993 (Golub &
Johnson 1994a).
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Feucht (1991) used DUF data to examine
the drug use patterns among female ar-
restees in Washington, DC. He found that
the rates of recent cocaine use were similar
among women arrested for prostitution, drug
offenses, and income-generating property
crimes. The use of other drugs in addition to
cocaine, however, was significantly lower for
those arrested for prostitution. Most of the
women arrested for prostitution tested posi-
tive for recent use of cocaine only. Another
study examined a sample of 1,580 St. Louis
ADAM subjects to examine the drug-using
classifications between criminal and non-
criminal populations (Yacoubian 2000).

Data from the Philadelphia site examined
the extent to which the use of “gateway” sub-
stances, alcohol and tobacco for example,
are an early step in a drug-using pathway
(Kane & Yacoubian 1999). Their analyses
lend support for the controversial finding
among non-criminal populations that pat-
terns of drug use tend to display an escala-
tion from “soft,” and “alternative,” to “hard”
central-nervous-system-modifying drugs.

One final study examined the determi-
nants of perceived risk for getting HIV/AIDS
of Los Angeles ADAM arrestees who admit-
ted lifetime injection drug use (Henson,
Longshore, Kowalewski, Anglin, & Annon
1998). Arrestees reporting celibacy in the
past year, having an injection-drug-using
sexual partner, having had more than 20 sex-
ual partners, engaging in sex while high,
knowing someone with AIDS, and having
been tested for HIV were more likely to per-
ceive themselves at greater risk for AIDS.
Even though the usefulness of the ADAM data
for a serious health issue like HIV had been
established by Wish, O’Neil, and Baldau
(1990) a decade earlier, very few studies have
investigated this phenomenon.

Methodological Studies

Many studies rely exclusively on the use
of self-report surveys to determine drug use
by respondents. This requires the researcher
to rely on the truthfulness of the respondents.
Social desirability and confidentiality con-
cerns, however, result in a lack of truthful-
ness by the respondent when discussing
deviant behavior (Czaja & Blair 1996). Ac-
cording to this, the more deviant the behav-
ior, the more likely a person is to lie. One way
to test the extent to which a person is lying is
to measure a concept with a self-report sur-
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vey and then confirm the information through
another source (Calsyn, Morse, Klinkenberg,
& Trusty 1997). The ADAM survey is a natural
vehicle for testing the validity for self-report
of drug use because the arrestees are asked
if they have used drugs recently and then
they are drug tested immediately after the
survey (Adams 2000).

One early study of the truthfulness of self-
reported drug use examined DUF arrestees
in Cleveland, OH during 1989-1993 (Ste-
phens & Feucht 1993). The researchers
found that self-report data were fairly reliable
for most of the 10 drug categories tested,
though this was attributed to the low rates of
use of these drugs. Of those who tested posi-
tive for the most frequently used drugs (co-
caine and marijuana), more than half denied
any use within the previous 72 hours. They
concluded that a substantial number of DUF
arrestees lie about drug use, even though
they are told the information is confidential
and anonymous.

A more recent study of the ADAM data
showed that that many subjects underreport
recent drug use (Wish, Gray, Sushinsky,
Yacoubian, & Fitzgerald 2000). The experi-
ment tested whether modifying data coliec-
tion procedures could enhance self-report-
ing without adversely affecting study re-
sponse rates. One experimental condition
involved administering either the standard
or an enhanced informed consent form. An-
other condition involved collecting the urine
specimen either before or after the interview.
The findings suggested that none of the ex-
perimental conditions affected the correspon-
dence between interview responses and the
urine results. Specifically, the type of informed
consent form did not affect the truthfulness
of self-reported drug use in any of the sites.
When the urine was collected first, the rates
of truthful self-reporting increased in only one
site.

More recently, researchers have begun to
examine the extent to which the data col-
lected by ADAM sites can be used to provide
estimates of the numbers of users in the
community. Hser (1993), for example, exam-
ined ADAM drug treatment data to estimate
the number of intravenous drug users in Los
Angeles County in 1989. Using the five per-
cent HIV prevalence rate currently found
among intravenous drug users, he estimated
that number of HIV-infected intravenous drug
users approached 9,500. This number dif-
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fers from estimates obtained using other
techniques currently in use (e.g., county
health department self-report monitoring pro-
grams).

THE CREATION OF ADAM

The previous brief review suggests that
there have been several efforts to report on
the findings from the DUF/ADAM data. Still,
the relatively insignificant quantity is surpris-
ing given the length of time that the data have
been collected, the ready availability of the
data, and the scope of the data collection
sites. More troubling, perhaps, is the lack of
local use of the data (except in rare settings).

There were several barriers to local dis-
semination during the DUF period. One prob-
lem, for example, was the fact that the local
site directors were not trained in sociologi-
cal data analysis. Many DUF sites were op-
erated by the local law enforcement agen-
cies that operated the correctional facility.
Thus, local agencies relied upon the post-
ing of simple frequency tables that merely
described the percent of arrestees who
tested positive for drugs in the previous quar-
ter. Little effort was made to pass the infor-
mation on to local treatment agencies, gov-
ernment officials, or university researchers
(except by NIJ).

Another problem was the quality of the
data that were collected. During DUF, there
was very little consistency between the dif-
ferent sites in how the data were collected.
Some sites collected data from certain kinds
of inmates while others did not. Some sites
collected for 14 days straight, while other
collected in a much more erratic manner.
Thus, even if someone was willing to use
the data to make policy decisions, the valid-
ity of the data was always an issue. Even
more problematic was the fact that the three-
page survey that was used in the interview
part of the study was very limited. While
arrestees were asked if they felt like they
were addicted, there were no scales that al-
lowed social scientists to measure the ad-
diction objectively, such as a recognized ad-
diction severity scale.

In addition, very few resources were ex-
pended at the local level to encourage local
use of the data. As a result, many local sites
without an established research wing col-
lected the data and sent the data to NiJ for
the report writing. Finally, because the data
were only coliected in relatively large cities,
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Table 1: OKC-ADAM Local Coordinating Council (1999-2000)

Richard Kirby

Deputy General Counsel, Office of the Governor

Division Director of Criminalistics, Oklahoma State Bureau of Investigation

Ben Brown State Senator, State of Oklahoma

Darrel Wilkins

Marc Pate Oklahoma County District Attorney Office

Rana Bohan Office of the Mayor, City of Oklahoma City

David Wright Director, Oklahoma Statistical Analysis Center
Suzanne McClain Atwood  Executive Coordinator, District Attorney’s Council
Sam Davis

Fran Ferrari

Nancy Galloway
R.A. “Bob” Jones

Dr. Steven Davis

Dr. N. Ann Lowrance
John Walsh Jr.

Jim Cox

Robert Surovec
Major Russell Dear

Administrator, Oklahoma Office of Juvenile Affairs

Researcher, Oklahoma Department of Corrections

TRIAD Coordinator, Oklahoma County Sheriff's Department

Deputy Chief, Okiahoma City Police

Director of Evaluation and Data Analysis, DMHSAS

Deputy Commissioner, Domestic Violence & Sexual Assault Service
Executive Director, Oklahoma Sheriff's Association

Director Oklahoma Association of Chiefs of Police

U.S. Drug Enforcement Administration

Jail Administrator, Oklahoma County Sheriff's Department

the information was not very useful for
smaller jurisdictions. It was difficult to apply
the data collected in New York, Los Angeles,
and Chicago to what was going on in Okla-
homa City and Salt Lake City. ADAM was de-
signed to overcome many of these prob-
lems.

Converting from DUF to ADAM

Addition of the new sites began in 1998
and changes to how the data were collected
were phased in over the next two years. A
standardized sampling design was imple-
mented that forced all sites to follow the same
procedure to select arrestees into the
sample. Each site would now use a prob-
ability-based sampling procedure that would
allow for greater ability to infer to the popula-
tion and would eventually be capable of add-
ing the dimension of data weighting to the
analyses.

A new 24-page survey was designed and
put in the field in 2000. The new survey asks
questions that are comparable to other sur-
veys (“crosswalks”) like the National House-
hold Survey on Drug Abuse, the Treatment
Episodes Data Set, and the Uniform Crime
Report. The new survey also allows for more
complex data analysis by asking for more
detailed information about treatment experi-
ence (inpatient, out-patient, and mental
health) and the focal drug market (Samuels
2000).

New site directors were selected that had
experience/interest in analyzing and dissem-
inating the data. In addition, NIJ and its nation-
al contractor (Abt Associates) implemented
an individualized sampling plan for each site
that allows for the selection of a much more

representative sample. The sample also ex-
panded to include the entire county, not just
the city. Also, ADAM sites coliected data from
a sample of all arrestees, instead of only the
non-drug offenders as DUF had done previ-
ously. The biggest change, perhaps, was the
decision to encourage local site directors to
create a forum for sharing the data with local
agencies and policy makers. The result is
the creation of the Local Coordinating Coun-
cil (LCC) concept.

Local Coordinating Council

In addition to the reinvigorated data col-
lection practices from the time of DUF, each
ADAM site was encouraged to create a Local
Coordinating Council (LCC). The goal of the
LCC is to generate local research initiatives
that can be executed concurrently with the
ADAM data collection. The Council is also to
play a lead role in the dissemination of the
local ADAM findings to policy makers, practi-
tioners, and the general public. The ideal
LCC would include members of law enforce-
ment and correctional agencies, state and
local treatment agencies, university
researchers, and state and local government
agencies. One successful example of the
LCC concept is the organization that was
formed at the Oklahoma City ADAM site.

The Oklahoma City LCC was formed in
September 1999. It was relatively small (less
than 20 members) and was composed of
representatives of federal, state and focal
government, the Oklahoma Sheriff's Office,
the Oklahoma City Police Department, the
Department of Mental Health and Substance
Abuse Services, and the District Attorney’s
Council. The current members of the OKC-
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ADAM LCC are shown in Table 1. Most of the
members of the council were invited directly
by the site director, while others heard about
the committee by word-of-mouth and re-
quested membership.

The council meets twice per year. At the
meetings, findings from the previous 6
months of OKC-ADAM data are presented
and current local drug issues are discussed.
Comparisons of Oklahoma City to other near-
by ADAM sites are also discussed. Special
analysis topics are presented by request. For
example, because of the increase in the
number of Methamphetamine lab seizures
in the state, the police agencies requested
information about the extent of Methamphet-
amine use by the arrestees and what the
Methamphetamine users looked like (in com-
parison to other drug users). An interesting
aspect of the LCC concept is that the dia-
logue is not meant to be one-way. That is,
the meetings are intended to foster commu-
nication between the various agency repre-
sentatives and the site director (and among
the representatives themselves).

During the first meeting, the LCC mem-
bers were encouraged to consider the kinds
of data that they would like to have collected
in an addendum project. The committee sug-
gested an interest in domestic violence as a
key topic for the community. Additional funds
were gained from the NiJ and additional data
were coliected on this “special topic”. This
experience shows how uniquely the ADAM
project responds to the needs of the local
jurisdiction.

The LCC site is funded by modest sup-
port from NIJ and is directed by the local Site
Director (a professor at the University of Okla-
homa). The Director is responsible for initi-
ating and hosting the meetings, preparing
reports, presenting findings, and facilitating
the sharing of information. Along with the bi-
annual meetings, the data are shared with
the LCC by the Site Director in three other
ways. First, a quarterly newsletter is pub-
lished to keep members up-to-date on OKC-
ADAM happenings as much as possible. In
addition to the quarterly newsletters, OKC-
ADAM annual reports are published each
year to provide specific local information that
is not possible in a national publication. The
local report supplements the annual report
published by the NIJ each year. Finally, the
OKC-ADAM has created a website (www.ou.
edu/soc/okcadam) that allows access to re-
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ports, working papers, site information, and
data. This site makes the data available to
people outside of the LCC “loop”. More infor-
mation about the national ADAM project is
available at the NIJ website (www.adam-
nij.net/adam/). In the foilowing section, |
present some of the data that are shared
with the LCC.

DATACOLLECTION

The data collection schedule is deter-
mined six months in advance by the local
Site Director and the Jail Administrator in co-
ordination with Abt Associates. In the weeks
before the data are collected, the interview-
ers are trained (or re-trained), supplies are
ordered from Abt Associates, and arrange-
ments are made with the Jail Administrator
to provide security and to escort inmates to
and from the interview area. Two off-duty de-
tention officers are used each shift. Surveys,
fact sheets, bar code stickers, and urine
bottles are received from the national con-
tractor (Abt Associates). The interview staff
go through two days of training (for new staff)
and five hours of refresher training each quar-
ter for the experienced staff. Ali the interview-
ers are female. About half of the interviewers
are students (graduate and undergraduate)
from the University of Oklahoma and the other
haif are not associated with the university.

Data coliection for the OKC-ADAM project
began in the third quarter of 1998. Because
the ADAM staff was initially denied access to
the jail because of internal logistical prob-
lems (the State Fair and a computer malfunc-
tion), they were only able to collect data for
eight days in September. They also only col-
lected data from male arrestees at that time.
The data were collected in a gymnasium on
the eighth floor of the jail. In December 1998,
they collected their first full 14-day sample of
males and they added female arrestees
starting in February 1999.

During the first four quarters of data col-
lection, OKC-ADAM used four interviewers at
a time to collect data from 10 AM to 2 PM,
interviewing arrestees who had been booked
during the previous 24-hour period. These
respondents are termed “stock” arrestees.
Unfortunately, many arrestees who had been
booked in the previous 24 hours had already
been released, resulting in a less than rep-
resentative sample. Starting in the third quar-
ter of 1999, Abt Associates devised a new
sampling plan that was designed to elimi-
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Table 2: Schedule of Data Collection for OKC-ADAM

# Male # Female Total #
Date Interviews Interviews Interviews
September 1998 129 0 129
December 1998 248 0 248
February 1999 264 105 369
June 1999* 255 95 350
September 1999** 198 95 293
November 1999 231 109 340
February 2000*** 180 48 228
June 2000 179 85 264
September 2000 178 84 262
December 2000 174 87 261
February 2001 179 107 286
Total 2215 815 3030

*Pre-tested marijuana addendum

**Moved to booking area and implemented new sampling plan.

***Implemented new survey.

nate the bias caused by missing so many
arrestees. To facilitate this change, the inter-
view process was moved to the booking area
of the jail. Thus, the data from the third quar-
ter of 1999 and following is much more rep-
resentative than the data collected in the pre-
vious four quarters.

The new plan required OKC-ADAM staff
to use two interviewers to collect data from a
random sample of male and female
arrestees who are booked during the inter-
view shift (in addition to a random sample of
“stock” arrestees). These new respondents
are called “flow” arrestees. Thus, the OKC-
ADAM data represents a random sample of
stock and flow inmates booked into the Okla-
homa County Jail. The data collection time
changed to 2:00 PM until 10 PM, the eight-
hour period with the greatest number of book-
ings. The ADAM interviews take place as
soon as the jail's booking process is com-
pleted.

To facilitate the data coliection, the Okia-
homa County Jail provides the OKCADAM
staff with access to the booking computer
system. This allows the ADAM staff to select
the appropriate respondents and to locate
the respondent in the jail. Some of the re-
spondents are still in the booking area dur-
ing the survey time while others have already
been moved up to a cell. A census of all the
people who are booked in the jail (including
the OKC-ADAM sample) is also collected
and sent to Abt Associates at the end of the
data collection period so that the sample can
be compared to the population for weighting
purposes. The weighting adjustments to the
sample are made so that the sample ap-
proximates the population as closely as prac-

tical.

With the new sampling plan, the quota of
respondents dropped from 250 men and 100
women (once a national standard) to 168
men and 84 women (252 total). The actual
number of respondents from whom data are
collected, however, varies from quarter to
quarter. This is because the new sampling
plan requires OKC-ADAM staff to stop col-
lecting “flow” data only when time runs out,
not when the quota is met. As a result, data
are collected at a rate only slightly less than
in previous quarters.

PROCEDURES

At the beginning of each day of data col-
lection, the jail staff prepares a list of people
who have been booked into the County Jail
from 10:00 PM the previous evening to 1:59
PM on the current day. This group of ar-
restees is called the “stock” population. The
on-site coordinator then randomly selects five
males and 3 females from this list to be in-
terviewed. The remaining respondents are
randomly selected from the people who are
booked into the jail from 2:00 PM to 9:59 PM
that day (these are called the “flow” arrestees).

One interviewer is assigned to interview
male flow inmates and one interviewer is
assigned to female flow arrestees and the
stock arrestees. When the site coordinator
selects an arrestee for an interview, he/she
writes the person’s name and cell number
on a Post-it Note. Then, the on-site coordi-
nator initiates a “face sheet” on the arrestee.
This face sheet contains information about
the arrestee (race, sex, age, charge, etc.).

The Post-It Note is then given to a security
officer who brings the inmate to the inter-
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Table 3: Percent of MALE Arrestees Who Test Positive for Drugs in Oklahoma City
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Type of Drug 1998
Q3 Q4

N=129 N=248
Any Drug 69.8 70.1
Multiple Drugs 31.0 291
Marijuana 51.2 540
Methamphetamine 7.8 8.5
Cocaine 31.8 25.0
Opiates 2.3 1.6
Phencyclidine (PCP) 31 24
Benzodiazepines (Valium) 9.3 6.9
Yearly Summary 1988
Type of Drug Q3-Q4

N=377
Any Drug 69.0
Multiple Drugs 26.8
Marijuana 53.1
Methamphetamine 8.0
Cocaine 273
Opiates 1.9
Phencyclidine (PCP) 27
Benzodiazepines (Valium) 76

1999
Q1 Q2 Q3 Q4
N=264 N=255 N=198 N=232
71.2 76.6 67.7 63.4
28.4 216 293 254
47.0 49.4 47.0 47.8
5.3 7.5 13.6 95
29.5 235 242 233
1.1 1.2 1.0 3.0
6.8 16 40 43
8.7 7.8 86 47
1999 2000
Q1-Q4 Q1-Q3
N=950 =536
722 716
25.9 28.5
47.8 55.2
8.6 11.0
253 231
1.6 35
42 4.1
75 9.0

viewers. When the arrestee arrives at the in-
terview site, the Post-It Note is given to the
on-site coordinator, who sticks it back on the
face sheet. The interviewer then reads a de-
tailed informed consent form to the respond-
ent. If the arrestee agrees to participate, the
interview starts immediately. After the inter-
view, the arrestee is given a plastic bottle
and asked to provide a urine sample. After a
useable sample is provided, the arrestee is
given a chocolate bar. A bar-coded sticker is
attached to the urine bottle, the face sheet,
and the survey so that they can be matched
later on. The completed survey is then ed-
ited by the on-site coordinator to assure no
errors have been made.

Within two days of data collection, the urine
samples are mailed off to Pharm-Chem
Laboratories (the national contractor) for the
drug screen. The completed surveys and
face sheets are mailed to Abt Associates
immediately after the last day of data collec-
tion. The data are entered by Abt Associates
and matched to the urine results via the bar-
codes. All the data are then made available
for download via the Internet by the Site Di-
rector.

STUDY PARTICIPANTS

The Oklahoma City ADAM project is lo-
cated at the population center of the state of
Oklahoma. The Oklahoma City MSA popula-
tion was just under one million in 1990, ac-

counting for over 30 percent of the state total.
The arrestee sample is ethnically diverse:
approximately 38 percent of arrestees are
African American, 51 percent are White, five
percent are Hispanic, and six percent are
Native American.

During data collection, ADAM participants
are randomly selected from among eligible
arrests. Refusal rates are low: about 90 per-
cent of selected arrestees agree to be inter-
viewed, and about 95 percent of those inter-
viewed agree to provide a urine specimen.
Because of the sensitive nature of the data
that are collected, the OKCADAM staff goes
to great lengths to protect the confidentiality
of the participants. Once the arrestee is
brought to the interviewer, his/her name is
permanently removed from the survey. A
unique identifier is assigned to each survey
and urine sample so that data can be
matched at a later time. Only research per-
sonnel at the OKC-ADAM project and others
approved by the NIJ have access to the data.
The study protocol has been approved by
the Institutional Review Board of the Univer-
sity of Oklahoma on the Norman campus as
an addendum to the original ADAM protocol.

At the OU IRB’s request, the OKC-ADAM
staff has created an additional informed con-
sent form unique to their site that further in-
forms the arrestee about his/her rights as a
research participant. Each of the arrestees
is given a copy of the form. The OU IRB also
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Table 4: Percent of FEMALE Arrestees Who Test Positive for Drugs in Oklahoma City

Type of Drug 1998

Q3 Q4
N=0 =0
Any Drug N/A N/A
Multiple Drugs N/A N/A
Marijuana N/A N/A
Methamphetamine N/A N/A
Cocaine N/A N/A
Opiates N/A N/A
Phencyclidine (PCP) N/A N/A
Benzodiazepines (Valium) N/A N/A
Yearly Summary 1988
Type of Drug Q3-Q4
=0
Any Drug N/A
Muitiple Drugs N/A
Marijuana N/A
Methamphetamine N/A
Cocaine N/A
Opiates N/A
Phencyclidine (PCP) N/A
Benzodiazepines (Valium) N/A

1999
o Q2 Q3 Q4
N=105 =95 N=95§ =110
63.8 81.0 64.2 60.9
30.5 28.4 33.7 21.8
40.0 432 46.3 29.1
9.5 8.4 10.5 15.5
343 421 326 291
29 21 3.2 45
29 0.0 73 1.8
9.5 8.4 7.3 10.0
1999 2000
Q1-Q4 Q1-Q3
N=405 N=216
72.2 68.5
30.9 33.3
393 45.8
1.1 16.7
34.3 26.9
3.2 46
3.0 5.1
8.9 11.1

requires that each respondent be provided a
list of treatment agencies in the Oklahoma
City area. They are allowed to keep the list if
they desire. There is no other post-survey
counseling provided by the OKC-ADAM staff.

THEFINDINGS

A unique aspect of the ADAM project is
that it allows researchers, the police, and
treatment personnel to know what kinds of
drugs arrestees in the population are using.
Of course, it is tempting to imply that this
reflects drug use by criminal offenders in the
community as well. It is important to realize,
however, that the results of the OKC-ADAM
project do not represent drug use patterns
by citizens of Oklahoma City. Instead, the data
represent information about arrestees. Thus,
the results refer to people who have been
arrested in Oklahoma County.

Even though the OKC-ADAM staff do not
interview every person who is arrested in the
county, the sampling procedures allows for
relatively confident statements about the level
of drug use by criminal offenders in the
county (especially since the third quarter of
1999). Another interesting aspect of the data
is an ability to compare the findings with other
findings in the country. There are 34 other
NIJ ADAM sites being guided by the same
national contractor (Abt Associates) and col-
lecting the same kind of data throughout the
country. This allows us to compare Okla-

homa City findings regionally (e.g., to Dal-
las, St. Louis, and Omaha) and nationally
(e.g., to the Northeast and the West). it is
important to keep in mind that these ar-
restees were randomly selected. That is,
while there are some people in the data that
were arrested for drug offenses, we did not
only select drug offenders. About one-quar-
ter of our participants had been arrested for
drug offenses (possession/use or drug
sales). Thus, a large majority of our arrestees
had been arrested for non-drug offenses.

The data presented in this section include
all of the quarters of data, even though data
after the second quarter data 1999 are more
representative (Table 2). This decision was
made because of the relatively short window
of data collection with the new sampling plan
(only four quarters) and because of the con-
sistency between the data collected under
the previous sampling plan and the data col-
lected under the new sampling plan.

Finally, it is important to be aware that not
all of the participants were arrested in Okla-
homa City. About 75 percent of the sample
was arrested by the Oklahoma City Police
Department, while the remaining arrestees
were brought into the jail by the Oklahoma
Sheriff's Department, Midwest City, Edmond,
and a variety of other small cities in the met-
ropolitan area. Thus, even though the project
refers to Oklahoma City, we are really refer-
ring to Oklahoma County.
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Table 5: Comparison of Marijuana Use in
Oklahoma City With Other Cities in the
National ADAM Project

% Males % Females
Positive  Positive
for for

City (1999 Data) Marijuana  Marijuana
Omaha* 51 36
Oklahoma City* 48 39.3
Detroit* 48 26
Indianapolis* 48 38
Chicago* 45 27
Tucson 45 24
Minneapolis* 44 29
Sacramento 44 33
Spokane 44 32
Denver 44 34
Atlanta 44 34
Des Moines* 43 34
Cleveland 43 28
Philadeiphia 41 26
New York City 41 26
New Orleans 40 25
Fort Lauderdale 39 29
Dallas* 39 27
Birmingham 39 26
Seattle 39 28
Houston* 38 23
Anchorage 38 3
Albuquergue 37 24
San Antonio* 36 16
San Diego 36 29
Phoenix 36 26
Miami 36 -
Washington, D.C. 35 --
Portland 35 23
Salt Lake City 35 23
San Jose 34 26
Laredo* 33 9
Los Angeles 32 21
Las Vegas 28 23
Median not including OKC 39.6 30

*City located within 200 miles of the I-35 corridor.

Overall, the findings are interesting be-
cause they teli, for the first time, what the
level of drug use is like for arrestees in Okla-
homa County. Among the male arrestees in
our sample, shown in Table 3, more than
two-thirds tested positive for at least one kind
of drug (69% in 1998, 72.2% in 1999, and
71.6% in 2000). Data for the females in our
sample are shown in Table 4. Female ar-
restees appeared to be using at about the
same rate as the men in 1999 (72.2%) and
2000 (68.5%). More interesting, perhaps, is
the fact that many of the arrestees test posi-
tive for muitiple drugs. Over one-quarter of
male arrestees tested positive for more than
one drug over the nine quarters, while al-
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Table 6: Comparison of Cocaine Use in
Oklahoma City With Other Cities in the
National ADAM Project

% Males % Females
Positive Positive
for for
City (1999 Data) Cocaine Cocaine
(Crack & (Crack &
powder) powder)
Atlanta 51 62
Miami 49 -
New York City 44 65
New Orleans 44 41
Albuquerque 43 56
Chicago* 42 64
Laredo* 42 21
Fort Lauderdale 41 52
Denver 41 51
Tucson 40 41
Cleveland 40 50
Philadelphia 39 60
Birmingham 39 26
Washington, D.C. 38 --
Los Angeles 36 37
Houston* 36 23
Indianapolis® 34 45
Dallas* 34 40
Seattle 33 48
Phoenix 32 43
Las Vegas 30 50
San Antonio* 29 36
Detroit* 27 46
Minneapolis* 27 29
Anchorage 26 36
Oklahoma City* 25.5 345
Portiand 23 33
Omaha* 22 32
Salt Lake City 22 26
Spokane 18 31
San Diego 17 23
Des Moines* 16 22
Sacramento 16 30
San Jose 14 20
Median not including OKC 329 40

*City located within 200 miles of the |-35 corridor.

most a third of the female arrestees tested
positive for more than one drug. in the fol-
lowing sections, | address the findings for
marijuana, cocaine, Methamphetamine,
other drugs, treatment, and race for the OKC-
ADAM project.

Marijuana

The most popular drug among the Okla-
homa City arrestees is marijuana. This is
similar to findings in about half of the other
ADAM sites as well. In 1998, 53.1 percent of
the OKC male arrestees tested positive for
marijuana. in 1999, about 48 percent of the
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Table 7: Comparison of Methamphetamine
Use in Oklahoma City With Other Cities
in the National ADAM Project
% Males % Females

Positive Positive

City (1998 Data) for for

Meth Meth
Sacramento 28 32
San Diego 26 33
Salt Lake City 25 34
San Jose 24 32
Portland 20 25
Spokane 20 27
Phoenix 17 14
Las Vegas 16 18
Des Moines* 14 22
Los Angeles 9 12
Seattle 9 10
Oklahoma City* 8.7 1.3
Omaha* 8 11
Tucson 6 10
Albuquerque 5 9
Denver 3 2
Dallas* 3 3
San Antonio* 2 1
Indianapolis™ 1 1
Minneapolis 1 3
Washington, D.C. 0.9 0
Anchorage 0.5 0
Atlanta 04 0.8
Fort Lauderdale 04 0
Philadelphia 0.2 0
Laredo* 0.2 0
Houston* 0.1 0.1
New Orleans 0.1 0
Birmingham 0.1 1
Chicago* 0 0
Detroit* 0 0
Miami 0 0
Cleveland 0 0
New York City 0 0
Median not including OKC 7.3 9.7

*City located within 200 miles of the 1-35 corridor.

males tested positive, while 55 percent
tested positive in 2000. About 39 percent of
the women in our sample tested positive for
marijuana in 1999, while 45.8 percent tested
positive in 2000.

These numbers are particularly interest-
ing when we note that Oklahoma City led the
nation in the percentage of arrestees who
tested positive for marijuana in 1998. While
the rest of county averaged about 38 percent
of male arrestees testing positive for mari-
juana, Oklahoma City has hovered right
around 50 percent from 1997-2000. A com-
parison of Oklahoma City to other ADAM cit-
ies by gender is presented in Table 5. The
order is ranked from highest to lowest (for
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the male arrestees).

The numbers are even more dramatic for
females. While the average ADAM site in the
country has about 24 percent testing posi-
tive for females, about 40 percent of Okla-
homa City female arrestees have tested posi-
tive for marijuana. Obviously, Oklahoma City
has a unique marijuana situation concern-
ing arrestees.

If you consider Table 5 from a geographi-
cal perspective, many of the mid-American
sites are very similar to the Okiahoma City
site. Consider especially the “percent posi-
tive for marijuana” in 1999 for the sites along
the 1-35 corridor; Laredo (33%), San Antonio
(36%), Dallas (39%), Okiahoma City (48%),
Omaha (51%), Des Moines (43%), and Min-
neapolis (44%). There is an almost linear
progression from the south to the north, drop-
ping only slightly for the most northern cities.
Interestingly, the northern-most cities on this
corridor make up one-third of the top twelve
ADAM-marijuana cities in the country. Expand-
ing the boundaries of the corridor by 200
miles to the east, we would also pick up the
Detroit, Indianapolis, and Chicago sites.
Thus, over half of the top twelve ADAM mari-
juana sites are located along a 200-mile
corridor east of I-35. This information will in-
form scholars interested in the transporta-
tion of marijuana from Mexico to the mid-
northern states. As an aside, three other new
ADAM sites are also represented in the top
twelve ADAM marijuana sites.

Cocaine

About one-quarter of the male arrestees
and about one-third of the female arrestees
tested positive for cocaine in Oklahoma City.
A comparison of cocaine use for men and
women arrestees is presented in Table 6. It
is important to note that our data do not dis-
tinguish between “crack cocaine” and “pow-
der cocaine” use. The NIJ has developed a
technique to test for the differences between
the two types, but the test is not yet available.
Nationally, cocaine use by arrestees tends
to be focused in large cities in the North and
Southeast. The national average was about
33 percent of men testing positive for cocaine
in 1999. This suggests that cocaine use is
not as big of a problem among male ar-
restees in Oklahoma City (at least compared
to other cities).

It is interesting to note where cocaine is a
problem. Table 6 shows that five of the I-35
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Table 8: Treatment Experiences for Participants in OKC-ADAM Project

Females Males
In Past Need In Past Need
Treatment Treatment Treatment Treatment Treatment Treatment

Alcohol 3.2 14.1 14.3 3.4 222 20.8
Marijuana 1.0 49 7.9 11 7.4 10.8
Cocaine 0.5 35 4.7 0.7 4.4 0.6
Crack 2.0 12.8 143 0.6 6.1 7.8
Methamphetamine 0.2 37 5.7 0.3 3.6 57
Heroin 0.2 2.0 25 0.2 22 0.7
LSD 0.0 1.0 0.5 0.7 0.9 13
Valium 0.2 15 15 0.2 1.3 2.1

corridor cities are above the median for the
country, but only three new sites (Laredo, Al-
buquerque, and Tucson) are in the top 15 of
the list. Their proximity to each other and to
the Mexican border have strong implications
about the source of cocaine for these re-
spondents.

The national comparison is a similar story
for female arrestees in Oklahoma City, ex-
cept that the OKC women approach the na-
tional average. The national average in 1999
of female arrestees testing positive for co-
caine was about 40 percent. The OKC-ADAM
findings in 1999 show that about 35 percent
of female arrestees in Oklahoma City test
positive for cocaine, while the percentage
dropped to about 27 percent in 2000 (see
Table 4).

Methamphetamine

Oklahomans are very interested in amount
of Methamphetamine use in the state due to
heavy media coverage of the “Meth labs”
throughout the state. This concern is high-
lighted by the “Meth Summit” hosted by the
Governor in November 1999. Tracking
changes in Methamphetamine use in Okla-
homa using the OKC-ADAM data is difficult
because the variation from quarter has been
very dramatic. Still, when you look at the data
from year to year, there appears to be a rela-
tively consistent rate of between eight and 11
percent testing positive for Methamphet-
amine.

The ADAM data in Table 7, however, allow
us to compare Oklahoma City to other loca-
tions. The data suggest that Methamphet-
amine use by Oklahoma City arrestees is
relatively high compared to other cities in the
nation. In general, Methamphetamine use is
almost non-existent in the Northeast and the
Deep South. The highest rate of Methamphet-
amine use in the country is found in the West.
About 28 percent of arrestees in Sacramento,

for example, test positive for Methampheta-
mine. Other west coast cities hover around
20 percent , while the percentage drops as
you move east. The importance of the new
ADAM sites is especially illustrated in this
table. In fact, ten of the top 14 sites listed
here are new ADAM sites while only one of
the bottom 12 sites is a new ADAM site. If you
eliminate the new ADAM sites from this analy-
sis, the median rate for the sites drops from
7.3 percent to 4.3 percent.

In comparison, about nine percent of male
Oklahoma City arrestees test positive for
Methamphetamine (about 3 times the rate of
Dallas, but about the same as Omaha). This
figure has not been stable over the course of
data coliection. In the first quarter of 1999,
only about five percent of the males tested
positive for Methamphetamine (Table 3). By
the third quarter, that figure more than
doubled to 13.6 percent. The percent testing
positive was down to about nine percent in
the fourth quarter 1999 and has stabilized in
2000 at around 11 percent.

It is difficult to determine if the fluctuations
from quarter to quarter represent real
changes or if they are a result of sampling
error. In addition, data collection process
(sampling, time of day, and location) changed
almost every quarter until the third quarter of
1999, so some of the fluctuation could have
resulted there. Thus, it is important to rely
more on the yearly estimates than by the
quarter-by-quarter estimates until the data
collection had stabilized. Indeed, in the four
quarters of 2000, the percent of males test-
ing positive for Methamphetamine were 10.6
percent, 12.9 percent, 9.6 percent, and 9.2
percent. These differences are not statisti-
cally significant.

The percent of female Methamphetamine
users stayed relatively stable at about 9.5
percent over the first three quarters of 1999,
but then increased by more than 50 percent.




Free Inquiry In Creative Sociology

Table 9: Race and Positive Drug Test in 2000 (By Gender)

Female White
Marijuana (N=99) 48.5%
Cocaine (N=58) 36.2%
Methamphetamine (N=36) 94.4%
Heroin (N=10) 80.0%
PCP(N=11) 9.1%
Valium (N=24) 75.0%
Male White
Marijuana (N=296) 53.4%
Cocaine (N=124) 40.3%
Methamphetamine (N=59) 94.9%
Heroin (N=19) 89.5%
PCP (N=22) 0.0%
Valium (N=48) 81.3%
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Black Hispanic Indian
44.4% 0.0% 7.1%
53.4% 1.7% 8.6%
5.6% 0.0% 0.0%
20.0% 0.0% 0.0%
90.9% 0.0% 0.0%
20.8% 0.0% 4.2%
Black Hispanic Indian
38.9% 4.4% 3.4%
50.0% 8.9% 0.8%
5.1% 0.0% 0.0%
5.3% 5.3% 0.0%
90.9% 0.0% 9.1%
12.5% 4.2% 2.1%

Over 15.5 percent of the women from whom
we received urine samples tested positive
for Methamphetamine. For all of 1999, about
11 percent of the sample of female arrestees
tested positive for Methamphetamine. Almost
17 percent of the women in the OKC-ADAM
sample tested positive for Methamphet-
amine in 2000. In the four quarters of 2000,
the percent of females testing positive for
Methamphetamine were 22.9 percent, 17.7
percent, 13.1 percent, and 14.9 percent.
Since the sample size was extremely small
in the first quarter due to the implementation
of the new instrument (n=48), these differ-
ences are not statistically significant.

Other Drugs

The other drugs that are tested by the drug
screen are listed in Tables 3 and 4. Notice
that just a slightly higher percentage of
women test positive for Valium (9-11%) com-
pared to male arrestees (8-9%). PCP posi-
tive tests are also very similar for males and
females (less than five percent for each).
There is almost no heroin use by arrestees
in Oklahoma City. Less than two percent of
the arrestees in our data tested positive for
heroin in 1999. This figure significantly in-
creased to about 3.5 percent in 2000 (p <
.05). Females in OKC-ADAM data test posi-
tive at a significantly higher rate for heroin
than do men (p < .05). This is similar to find-
ings in all but five other ADAM sites nation-
ally (Washington, DC, New Orleans, Miami,
Laredo, and Anchorage).

Treatment

In Table 8, | have presented a brief com-
parison of treatment experiences (as defined
by the respondent) for each gender. The data

reported here are from the old instrument
since the survey data from the new instru-
ment are not yet available for analysis. Still,
these data suggest the extent to which the
arrestees report being in treatment, if they
have been involved in treatment in the past,
or if they felt like they needed treatment. The
questions were asked for alcohol and each
of the drugs on the drug panel. Very few of
the offenders were currently in treatment, with
the greatest proportion being in treatment
for alcohol abuse (about three percent). Sev-
eral of the arrestees had been involved in
treatment in the past, again with alcohol be-
ing the largest category. Almost 13 percent of
the females claimed to have been treated for
addiction to crack cocaine. Many of the ar-
restees claimed to need drug treatment. For
women, alcohol treatment was the most de-
sired treatment (14%), foliowed by crack
(14%) and marijuana (8%). For men, alco-
hol treatment was also the most desired
treatment (21%), followed by marijuana
(11%) and crack {(8%).

Race

Finally, we examine the relationship be-
tween race and testing positive for drugs.
There are two ways to address the question.
First, we could ask what the racial break-
down was among all the arrestees who
tested positive for a specific type of drugs.
This is done in Table 9 for each gender. Sec-
ond, we can examine each race/ethnic group
in the sample and measure the percent that
test positive for each drug. This is done in
Table 10.

In Table 9, we observe fairly similar pat-
terns for both males and females. Among
those women who test positive for marijuana
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Table 10: Positive Drug Test and Race in 2000 (By Gender)

Female Marijuana Valium Cocaine Meth Heroin PCP

White (N=110) 43.6% 16.4% 19.1% 30.9% 7.3% 0.9%
Black (N=86) 51.2% 5.8% 36.0% 2.3% 2.3% 11.6%
Hispanic (N=4) 0.0% 0.0% 25.0% 0.0% 0.0% 0.0%
Indian (N=16) 43.8% 6.3% 31.3% 0.0% 0.0% 0.0%
Male Marijuana Valium Cocaine Meth Heroin PCP

White (N=294) 53.7% 13.3% 17.0% 19.0% 5.8% 0.0%
Black (N=189) 60.8% 3.2% 32.8% 1.6% 0.5% 10.6%
Hispanic (N=26) 50.0% 7.7% 42.3% 0.0% 3.8% 0.0%
Indian (N=27) 37.0% 3.7% T% 0.0% 0.0% 7.4%

(N=99), for example, the majority are white
arrestees (49%) followed closely by African-
American arrestees (44%). The numbers are
a little more stark for males, where a greater
proportion of the males who test positive for
marijuana are white (53%) compared to only
39 percent who are African-American. This
pattern is similar for Methamphetamine,
Heroin, and Valium, where whites compose
the highest proportion of users. The most
dramatic case is Methamphetamine, where
almost 95 percent of the women and men
arrestees who test positive for Methamphet-
amine are white. African-Americans, on the
other hand, make up the highest proportion
of those who test positive for cocaine and
PCP. The self-report data (not shown here)
suggest that African-Americans in the sample
are using crack cocaine more than powder.

In Table 10, we show that white arrestees
are dramatically different from African-Ameri-
can arrestees in their drug use patterns. The
patterns are fairly similar by gender. Aimost
half of the white female arrestees and over
half of the white male arrestees tested posi-
tive for marijuana, while a higher percentage
of African-Americans tested positive (fe-
males = 51% and males = 61%). White ar-
restees are also much more likely to test
positive for Methamphetamine than are Afri-
can-Americans. In fact, almost one-third of
the white females tested positive for Meth-
amphetamine compared to two percent of
the African-American females. About one in
five white males tested positive for Metham-
phetamine compared to two percent of the
African-American males. Whites also seem
to be more likely to engage in Valium and
heroin use than minorities. Hispanics and
African-Americans, on the other hand, are
more likely to test positive for cocaine. About
one in ten African-American arrestees tested
positive for PCP.

The data presented here represent only a

smali proportion of the types of results that
are being made available to local govern-
ment, treatment, and law enforcement offi-
cials through the use of the LCC.

DISCUSSION

The goals of data collection for public
policy evaluations generally can be divided
into four categories: assessment of needs,
assessment of program process, assess-
ment of impact, and assessment of efficiency
(Rossi et al 1999). The ADAM project can be
described as a special sort of needs as-
sessment, in that the professed goal is to
inform public policy about the drug problem
at the local and national level (Samuels
2000). In the real world, unfortunately, deci-
sions about public policy are often made with-
out the benefit of empirical data for support
(Weiss 1998). Even more troubling, however,
is the situation where the data have been
collected, but are ignored by the policy mak-
ers. This lack of a reliance on research re-
sults is often the result of political context of
the policy makers. Still, some responsibility
lies on the hands of the researchers them-
selves (Gredier 1996).

To be sure, most researchers want policy
makers to use their data. Writing reports that
nobody reads is not what most researchers
want to do. On the other hand, much of the
work that is done by researchers is located
in academic journals that are not read (nor
understood) by decision makers (Petersilia
1987). This is not so much the case in situa-
tions where an agency funds an assessment
of some issue and the product of the re-
search is a report that is provided to the
agency at the end of the funding period. In-
stead, the problem is more evident in the
situation where the data could be of interest
to more than the funding agency itself. Ef-
forts to “get the word out” in this situation
require much more deliberate efforts by the
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researcher.

This paper describes a major effort by a
federal agency to collect data that can be used
to better understand the national drug prob-
lem, while at the same time, providing infor-
mation at the local and regional level to as-
sist in local programming and policy mak-
ing. The transition from the DUF program to
the ADAM program over a two year period
has resulted in extremely interesting data that
is certain to make an impact if the data are
used by policy makers. The LCC portion of
the ADAM program is the key ingredient to
getting the word out.

Importantly, data that can inform public
policy needs to be taken to the policy arena
in a format that is easy for policy makers to
understand. The use of unique structures
like the Local Coordinating Council and the
Internet greatly increase the likelihood that a
researcher’s findings will be implemented.
As Cooley and Bickel (1986) suggest, face-
to-face interaction between researchers and
policy makers may hold more sway than writ-
ten reports (see also Cronbach, Ambron,
Dornbusch, Hess, Hornik, Phillips, Walker,
& Weiner 1980). The LCC acts to facilitate
the kind of intensive interaction that Weiss
(1998) described when she says that suc-
cessful communication of results depends
on 1) including potential users of the data in
the research process, 2) making the trans-
fer of information two-way, and 3) sustained
interaction over long periods of time.

The Oklahoma City experience is informa-
tive. For the first year of data collection, the
data were collected and maintained in the
office of the Site Director. Efforts to inform the
public and policy makers through the use of
the media proved futile and frustrating. When
the LCC money and motivation evolved in
the second year of the project, the Site Direc-
tor was, for the first time, given an opportu-
nity to directly impact policy formation using
the ADAM data. At the first meeting, mem-
bers of the LCC were presented with informa-
tion about the ADAM project and told about
the changes that were about to take place.
Their input on the local process was evident
in the beginning, when the council decided
to implement a domestic violence adden-
dum into the data collection process. One of
the council members was the director of the
state domestic violence agency and was in-
strumental in helping coordinate the adden-
dum selection.
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In addition, several other state agencies
(e.g., Department of Corrections and the De-
partment of Mental Health and Substance
Abuse Services) used the data in annual re-
ports and their needs assessment reports.
Another agency, the Statistical Analysis Cen-
ter is using ADAM data to create a profile of
the Oklahoma County offender. In the follow-
ing meetings, members of the council that
represent law enforcement agencies (fed-
eral, state, and local) have assisted in the
interpretation of findings and have begun to
present their own findings at the meeting.
The most remarkable outcome so far is that
the council is expanding its borders so as to
not only become an “ADAM sounding board”,
but to become the center of the state’s under-
standing of its drug problem. The council
decided in its 2001 meeting to use the OKC-
LCC concept as the basis for a biannual
meeting about “Drugs in Oklahoma”.

Thus, it appears that at least one of the
goals of the move from DUF to ADAM (inform-
ing the local policy makers about drugs in
the mid-American states) has been accom-
plished. The national reports by NIJ have be-
gun to implement the data collected from the
new sites as well and, as evidenced in this -
paper, can begin to tell a more interesting
story about drugs in America. At the same
time, the survey data appear to be much
more representative and will soon be avail-
able for much more sophisticated analysis
than was possible in the past.

Finally, the findings in this paper have
shown how the “drug problem” in America is
not monolithic. Specifically, what takes place
on the border states in the nation is not very
similar at all what takes place in the mid-
American states. Our findings suggest that
a defined “marijuana corridor” runs north-to-
south through the middle of the county along
I-35, perhaps signifying for the first time a
path from Mexico to the mid-northern states.
In addition, we are able to see the extent of
Methamphetamine use from the western
states to the mid-American states (where it
stops its eastern movement). The ADAM data
set provides rich information about a par-
ticularly interesting population of drug users
in the country. Hopefully, this information will
be used to inform policy makers and pro-
gram developers.
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PROTECTING THE CONFIDENTIALITY OF HIV AND AIDS PATIENTS:
THE IMPLICATIONS OF THE ELECTRONIC MEDICAL RECORD
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ABSTRACT

The Electronic Medical Record is fast becoming technologically essential in our increasingly complex
and internet based communication society. However, our health care system has an ethical and legal duty to
respect and protect patient confidentiality. Health information and the medical record reveal some of the
most intimate aspects of an individual’s life. The importance of protecting that information in an ever
changing technological environment is essential. This overview presents the pros and cons of the Elec-
tronic Medical Record (EMR). We have integrated the concerns as they are relevant to HIV/AIDS patients
since this illness is so very stigmatized and feared that introducing the EMR into the equation makes patient
confidentiality an explosive issue. This is also a very timely synthesis of the issues since the Bush adminis-
tration is pushing for a rapid switch from paper records to computerized systems. While much present
attention is focused on the resources required to make the switch, less attention is paid to the ethical

concerns that need to be addressed.

Concern with the social patterns of health
services and health care delivery systems is
one of the major areas of investigations of
medical sociology. Health care involves nu-
merous factors that are social and cultural
because a society tends to respond to heaith
problems and to deliver medical care within
a cultural context. Health, illness, and the in-
stitution of medicine are aspects of society
experiencing significant problems, controver-
sies, reforms, as well as unprecedented tech-
nological advances. The electronic medical
record is one such technological advance-
ment.

Healthcare is constantly changing and
technological advances have transformed
the institution of medicine to one of high cali-
ber care. However, advancements in technol-
ogy also have the potential to jeopardize pa-
tients’ privacy and confidentiality. This article
will examine the shift to electronic medical
records and how patients who are infected
with Human Immunodeficiency Virus (HIV)
and Acquired Immunodeficiency Syndrome
(AIDS) can be affected by this shift. First, an
explanation of the transformation of the pa-
per medical record to the electronic medical
record (EMR) will be reviewed. Second, the
pros and cons of the EMR will be discussed,
and finally the issues of privacy and confi-
dentiality of patients who are coping with HIV
and AIDS are presented.

Data are essential for research, educa-
tion, public health monitoring, and many other
activities essential to the provision of health
care. The medical record is the primary

source for much of the health care data
sought by parties outside the direct health
care delivery system; that data helps deci-
sions on an individual’s access to credit,
admission to educational institutions, as well
as their ability to secure employment and
obtain insurance. Inaccuracies in the informa-
tion, or its improper disclosure, may cause
one to be denied these basic necessities of
life, and can threaten an individual's person-
al and financial well being (Gillespie 2003).

Healthcare data remain one of the most
highly confidential forms of information in
today’s society. The archaic information sys-
tems of our hospitals directly affect the qual-
ity of care that patients receive (Gingrich &
Kennedy 2004). The sharing of information
between healthcare organizations will influ-
ence the quality of care that patients receive
by decreasing repetition of services. Recently
we have seen the benefits of an EMR sys-
tem with the loss of records in doctors’ of-
fices and hospitals that were wrecked by Hur-
ricane Katrina. Only one hospital in New Or-
leans used electronic medical records which
made care of the patients who were evacu-
ated much more efficient and accurate com-
pared to the thousands of others whose
records are forever lost and can not be re-
placed (McGee 2005).

It's estimated that less than 20% of hospi-
tals in the United States, and even fewer
doctors’ practices, have adopted eiectronic
medical-records systems. (McGee 2005 34)
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The latest figures estimate that fewer than
half of all U.S. doctors have electronic health
records (Heavey 2006). Furthermore, the U.S.
ranks lowest in the use of electronic medical
records when compared to five other wealthy
countries: Germany, Britain, Australia, New
Zealand, and Canada (Reuters 2007).

THE TRADITIONAL MEDICAL RECORD

Medical records have been historically
based on paper, a patient’s stay in a hospital
or office visit is recorded via the medium of
paper. Before the development of modern
computers, medical personnel documented
their patient findings by hand (Freeman
1996). These records were often illegible,
and cause many problems including medi-
cation, coding, and billing errors. This can
cause problems when medical records are
subpoenaed in court proceedings. Tradition-
ally, medical records are stored in the hospi-
tal and are accessed by hospital personnel
who are directly responsible for patient care.
These records are kept in a locked depart-
ment and are released only with the proper
consent from the patient. The potential for
unauthorized access to the private medical
information is not as critical with a paper
medical record as it is with an EMR (Elec-
tronic Medical Record), since paper medical
records are stored in offices and hospitals
(Freeman 1996). Today, the EMR allows ac-
cess from the Internet and from any user
throughout the hospital that has the proper
password.

In recent years, healthcare providers have
moved toward automation of all parts of the
medical record (Freeman 1996). The growth
of the Internet is also proving to be a factor in
healthcare in this century. Eventually, all medi-
cal records will be electronic and stored on
optical discs. The Bush administration is
pushing for a rapid switch from paper records
to computerized systems (Lohr 2005). Cur-
rently, there is a subcommittee in the U.S.
House of Representatives considering leg-
islation to create guidelines that would as-
sist medical personal and the government
in sharing patient records (Heavey 2006).
However, it is estimated that it would cost an
estimated $400 billion to create a system
that would be functional (Have paper records
passed their expiry date? 2005).

The EMR would eliminate many of the
problems associated with the paper record,
but creates additional problems associated
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with security of private health information.

THE PROS AND CONS OF THE ELECTRONIC
MEDICAL RECORD

The electronic medical record has both
positive and negative attributes. The elec-
tronic medical record basically eliminates
lost paper records, insures legibility, cross
checks medication dosages with physician
orders and generates charges automatically.
Loose filing, incomplete medical records,
and lost records demand a great deal of time
in the medical record department and are
greatly reduced with EMR. With the elimina-
tion of paper based job duties, the clerk could
be functional in other areas in the depart-
ment or with the electronic record. lllegible
handwriting from physicians, nurses, and
other healthcare professionals is a very se-
rious matter and the implementation of EMR
will eliminate a significant part of those er-
rors.

From a legal standpoint, records are of-
ten subpoenaed and must be legible. In ICD-
9 coding, which is used by hospitals to con-
vert medical diagnosis and procedures to a
coding system used in billing, legibility is im-
portant for assigning diagnosis and proce-
dure codes. These codes directly affect bili-
ing and reimbursement for the hospital. Il-
legible records can cause other profession-
als to misinterpret information and could
cause errors in treatment.

The effect of crosschecking medication
orders and recommended dosages is a sig-
nificant area that could potentially prevent
harm to a patient. When the record is illeg-
ible, an order for a medication may be mis-
read and the incorrect dosage may be given
to the patient. This error could be detrimen-
tal to patients’ health. When an electronic
medical record is being used, the computer
will crosscheck the medications of a patient
to prevent a medication reaction.

Billing of patient charges for medical treat-
ment is an area that is affected by the elec-
tronic record. Accurate billing will always af-
fect the financial solvency and cost contain-
ment of the hospital. Correct billing of hospi-
tal services insure proper reimbursement,
and help to ensure that the organization re-
mains viable.

Another benefit of the EMR is that data will
be more readily available when medical in-
formation is easily accessed via the Internet.
The EMR is linked between organizations
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that are owned by the same corporation which
allows them to share data on a patient. Even-
tually, medical information may be accessed
by all health care organizations on a particu-
lar patient. This will decrease repetition and
save time and money. However, understand-
ing issues of electronic data access are criti-
cal to understanding the potential misuse of
data.

Medical test results will be available as
soon as they are processed via EMR. This
will greatly improve the efficiency of care.
Specialists will be able to consult online with
the attending physician regarding a patient’s
care. There would be no traveling involved
for the consultant, unless the specialist
needs to examine the patient (Freeman
1996).

The EMR will save time, money, and pa-
per. With society becoming more technologi-
cally advanced, healthcare delivery systems
must be current or up to date in addressing
the techniques for potential use of EMR. Elec-
tronically connecting the healthcare industry
by an integrated system of electronic com-
municating networks will allow any entity
within the health care system to exchange
information and process transactions with
other entities in the industry. As a result of
the linkage of computers, patient informa-
tion will no longer be maintained, accessed,
or even necessarily originate with a single
institution, but will instead travel among a
myriad of facilities (Gillespie 2003). Every part
of the institution must be considered in the
planning because the facility will undergo
vast changes when implementing an EMR
system. Training of staff and physicians is
very important since everyone involved in
patient care is affected. Knowledge about the
patient record program helps to insure a
smooth transition process.

For example, data captured from HIV/AIDS
reporting and other communicable disease
must be available for further research for new
drugs and a possible cure. Research is im-
portant in the search for cures for all dis-
eases, but especially in this area since in-
formation is highly guarded by many indi-
viduals due to the stigmatized nature of con-
tracting HIV/AIDS.

NEGATIVE ASPECTS OF THE ELECTRONIC
MEDICAL RECORD

The EMR is an added concern for patients
because private information could be illegally
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accessed. Computer hackers have already
found their way into several secure health-
care sites. We are increasingly aware of the
privacy violations or destruction of patient in-
formation that can occur through electronic
storage when we hear of a stolen computer
server that contained electronic data, includ-
ing medical records of 930,000 Americans
(Popkin, Sandler, and the NBC Investigative
Unit 2006). An organization becomes an easy
target for hackers when connected to the
Internet. According to a recent survey of U.S.
corporations, government agencies, finan-
cial institutions, medical institutions, and uni-
versities by the Computer Security Institute
in conjunction with the Federal Bureau of In-
vestigation, 85 percent of these entities de-
tected “cyber attacks” (Sardinas & Muldoon
2001). Several organizations were willing to
quantify the financial impact of cyber intru-
sions, and they indicated more than $377
million in losses or an average loss of $2
million per organization (Sardinas & Muldoon
2001). Security breaches included theft of in-
formation, financial fraud, system penetra-
tion from outsiders, denial of service attacks,
and sabotage of data or networks. For physi-
cian offices and hospitals, this causes even
greater anxiety over the transition to EMR
(Sardinas & Muldoon 2001).

THE STIGMA OF HIV AND AIDS

llinesses are a personal issue which pa-
tients often keep to themselves. Many dis-
eases are stigmatized. To stigmatize a per-
son is to describe or identify them as a pub-
lic disgrace. HIV and AIDS are two of the most
stigmatized of diseases. Often people who
live with these diseases keep them confiden-
tial. Disclosing HIV or AIDS status to employ-
ers, friends, religious affiliations and even
some family members can be detrimental to
the health of an individual. Ethics and confi-
dentiality come into play because of the com-
peting interests of those infected and those
potential others who may become infected.
Thus, the issue of HIV and AIDS is an ethi-
cally and politically volatile topic.

The severity of HIV and AIDS can vary de-
pending on the stage of the disease. AIDS is
considered by many to be the deadliest epi-
demic in human history (Pozgar 2003). Al-
though a patient can live with HIV for years
with little or no symptoms, it will eventually
lead to acute illness and premature death
(DeMatteo, Wells, Goldie & King 2002). It is
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important to remember that being infected
with HIV does mean that a person will even-
tually develop full blown AIDS (Brannigan &
Boss 2001). A patient living with AIDS or HIV
is not the only person on which the disease
has an effect. Family members often suffer
along with the infected individual, as they may
be the primary care taker of the patient diag-
nosed with AIDS.

Most individuals express feelings of
shame, loss and worthlessness after being
diagnosed with HIV or AIDS (Paxton 2002).
Acquiring HIV can be a devastating life
change with which one must deal. Most
people that contract the virus keep it a secret
thus creating psychological stress and de-
pression. Rejection is a fear that is associ-
ated with disclosure. Furthermore, these
patients struggle with whether to conceal or
disclose this disease to the public (Allen &
Carlson 2003). If the disease is disclosed,
the fear is that the public may view this dis-
ease as a disability and treat the individual
differently.

Having a disability is often seen as a nega-
tive trait. The concealment of HIV is a com-
mon practice used to avoid the stigma that is
associated with the disease. For years, hid-
ing a disease which is stigmatized has been
common. Since stigma of HIV/AIDS is also
associated closely with the stigma of dis-
ability, many individuals choose not to dis-
close their condition (Allen & Carlson 2003).

From the time that the HIV virus was dis-
covered, there has been public fear and dis-
approval both of the disease and those af-
flicted by it. The stigmatization of HIV/AIDS is
caused by the fear of the disease and the
mystery of it. The disease was originally as-
sociated mostly with socially disapproved
behaviors, namely homosexuality and drug
use (Siegel 1998). After much research, it
was discovered that there are other ways of
contracting the disease. Public education on
the spread of the disease has increased
knowledge about it, but the stigma remains.

Introducing the EMR into the equation
makes patient confidentiality an explosive
issue. Great strides must be taken to insure
that changing technology does not jeopard-
ize the trust between patients with commu-
nicable disease and the medical establish-
ment. For patients with HIV or AIDS, the pos-
sibility of an EMR may be a basis for the de-
cision not to seek care. With the implemen-
tation of the EMR and the connection to the
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Internet, health care facilities open them-
selves up to the possibility of confidentiality
breeches.

There are several laws in place to de-
crease the likelihood of this occurring. The
exposure of private health information to the
public can open the heailthcare facility to law-
suits and cause the patient harm by possi-
bly exposing certain diseases. In some
cases, if the private health information is re-
leased to a patient’s employer, he could
loose his job or be discriminated against in
other ways. Employers may discriminate be-
cause of illness because they may fear the
employee will miss work due to their iliness.
Also high insurance coverage costs may
occur, or other employee’s productivity is-
sues may arise.

TRACKING HiV AND AIDS

One of the biggest challenges in tracking
HIV/AIDS is maintaining confidentiality of in-
fected persons while, at the same time, pro-
tecting the public. The individuals that have
HIV/AIDS have contracted the virus and have
the right to privacy concerning their health
status. On the other hand, the public has the
right to be protected from the spread of dis-
ease. AIDS is a reportable communicable
disease in every State; a positive result on
an HIV test is required to be reported to the
State’s Health Department. Infectious dis-
eases such as diphtheria and tuberculosis
have been reported to State Departments of
Health for many years. These diseases are
then tracked and used to trace others who
may be infected. In the case of HIV and AIDS,
these policies have not been consistently
followed because of the stigma associated
with the disease. This phenomenon is re-
ferred to as AIDS exceptionalism (Brannigan
& Boss 2001). The protection of the patient
and the public must be considered when
dealing with the privacy of this disease.

Each state tracks the infection of HIV and
AIDS in different ways. There are no federal
standards for reporting. Physicians and hos-
pitals must report every case of AIDS to gov-
ernment public health authorities (Pozgar
2003). Cases reported to local health author-
ities are also reported to the Centers for Dis-
ease Control (CDC). The patient's names
are encoded by a system known as Soundex
(Pozgar 2003). In the United States, thirty five
states have name-based reporting, eight
states and Washington DC have code-based
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reporting, and five states have name-to-code
based reporting. There are several HIV Test-
ing Options. Anonymous and Confidential
testing is offered in thirty nine states and
Washington DC. Eleven states offer confi-
dential testing only (The Henry J. Kaiser Foun-
dation 2004). The State of Texas offers anony-
mous and confidential testing. This is
achieved by a report mechanism where ev-
ery HIV test is reported to the Texas Depart-
ment of Health.

The stigma associated with HIV and AIDS
and the severity of the disease causes many
individuals simply to choose not to be tested.
They fear a positive result which will alter
their lives forever. According to recent figures
from UNAIDS Joint United Nations Program
on HIV/AIDS and the World Health Organiza-
tion, as of December 2002, the total number
of people in the United States infected with
HIV was over 900,000 (WHO 2002).

For appropriate management of patients
with HIV and AIDS, healthcare organizations
must have policies that govern disclosure
and confidentiality, which in turn is reported
to the state agencies. The literature suggests
that physicians lack understanding in this
area (Rogers 2002). Physicians have a high
degree of information about a patient, but
often times the physicians are more con-
cerned with the treatment of the patient rather
than thinking about the consequences that
the disease may have on the patient. Contin-
uing education for physicians should be a
focus in medical school and in every prac-
tice to avoid disclosure which is unautho-
rized by the patient.

DISCRIMINATION BECAUSE OF
CONFIDENTIALITY VIOLATIONS

Americans stated in a poll taken by the
Wall Street Journal that they were more con-
cerned about the loss of personal privacy in
the 21%t century than they were about the
threats of terrorism. The outcome of a breech
of confidentiality can alter or even ruin a
person’s life.

Violations of confidentiality can bring se-
vere consequences in an AIDS patient’s life.
AIDS cases carry a stigma which could re-
sult in social, economic, familial, and pro-
fessional banishment (Brannigan & Boss
2001). Many people fear the disease and do
not fully understand how it is transmitted.
Thus the fear of being discriminated against
is real. The number of individuals who are
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being tested may decrease if their confiden-
tiality is not maintained. This could be a peril
to the healthcare system because patients
may not seek care. The spread of this dis-
ease could, in theory, be increased because
of the fear of HIV/AIDS status’ being dis-
closed.

Patients with HIV/AIDS are apprehensive
when sharing their personal health data be-
cause of the implications if the information
is breeched. Many times patients do not seek
the care they need for this reason. In a sur-
vey on policies and procedures regarding
confidentiality, 70 percent of people with HIV/
AIDS objected to receptionists knowing their
HIV status, 48 percent objected to practice
managers knowing, 40 percent objected to
a consulting or an additional physician know-
ing, 37 percent objected to counselors and
36 percent objected to practice nurses know-
ing (Petchey, Farsworth & Heron 2001). For
this reason, healthcare workers must be
trained in the maintenance of confidentiality
as well as of its importance.

PROTECTING ELECTRONIC INFORMATION

How should the organization protect
against breech of information in an electronic
environment? Security is an ongoing pro-
cess. It must evolve and continuously adapt
to changing technology. Risk assessment
is crucial to the whole process. The privacy
officer must stay on top of the latest develop-
ments in software to prevent future incidents
of hacking (McCormack 2000).

Planners for the computerized medical
record systems must consider the effects of
the Internet when planning for their hospital’s
system. Hospitals must consider how the
Internet will play a role in their electronic
record systems (McCormack 2000). This tre-
mendous change in the every day actions of
a hospital will affect all aspects of care.
Practitioner’s day to day actions will be im-
pacted. This is not something that can be
ignored; it must be viewed as an improve-
ment in care.

The healthcare system as a whole will
become intertwined via the internet and EMR.
The internet plays an important role in the
business industry today. It will eventually play
a pivotal role in sharing data with all health-
care providers. In an interview with C. Peter
Waegemann, executive director of the Medi-
cal Records Institute, a Newton, Mass. based
association that promotes the use of elec-
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tronic medical records, Waegemann ad-
vises, “If they are not including the internet,
they need a wakeup call, there is a techno-
logical revolution going on” (McCormack
2000 1). New developments are occurring
every week on the Internet. Chief Information
Officer’'s (CIO) must consider the implica-
tions of the new developments to their own
electronic systems. According to McCormack
(2000) the following questions need to be
considered by every healthcare organization:

+ s it time to use the internet to provide
clinicians with remote access to elec-
tronic medical records systems from their
offices or homes?

* |Is it time to use Internet technologies to
help provide access to clinical informa-
tion from multiple information systems
instead of installing a stand-alone elec-
tronic records system? Or is it time to
use internet technologies to seamlessly
present information from various stand-
alone information systems, thereby cre-
ating a virtual electronic records sys-
tem?

+ s it time to enable system users to ac-
cess electronic medical records via ap-
plication service providers-software
companies that maintain information
systems and data at their sites and pro-
vide access to the systems via the
internet?

+ s it time to use the internet to provide
patients with access to their computer-
ized, official medical records?

Routine use of electronic medical records
is becoming more common. Estimates for
the time it is expected to become routine
range from less than 10 years, by the most
optimistic experts, to decades, by those with
less optimism (Hagland 2000). As previously
stated, eventually, all hospitals and physi-
cian offices will share information electroni-
cally. President George W. Bush has a goal
of 2014 for all Americans to have electronic
health records (Heavey 2006). Americans
trail Europe in adopting electronic medical
records. Twenty five percent of hospitals and
health systems in the United States have
developed an EMR implementation plan, and
another 32 percent have begun to install EMR
hardware and software (Hagland 2000).
American physicians use the Internet and
computers more than European physicians,
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but are behind Europe in technology use for
patient records. For example, 94 percent of
U.S. physicians use computers in their prac-
tice, and 79 percent use the Internet or an
online network compared to 80 percent as a
high and 61 percent as a low for the 15 coun-
tries in the European Union. In Finland and
the Netherlands 100 percent of physicians
use computers and an online network (Chin
2002). American physicians’ use of electronic
medical records matches Greece (17%), but
trails every other European Union country
except Portugal (6%), France (6%) and Spain
(9%) (Taylor 2002). Throughout the European
Union, 29 percent of general practitioners
use electronic medical records (Taylor 2002).
The major reason why most European coun-
tries are ahead of the United States in using
electronic medical records is they either have
a single-payer system or something close
to it that is government owned or adminis-
tered. If the United States were to implement
a government health system, it might be
easier to integrate health and financial infor-
mation.

Obstacles to implementing a computer-
ized record involve complicated technology,
costly implementation, security concerns,
time in the change over, and resistance from
clinicians required to do “clerical” data entry
(Briggs 2006). Electronic medical records are
very complicated and there are many vari-
ables to consider when implementing a sys-
tem. Environmental factors come into play
because of payment, governing organiza-
tions, and relationships with other healthcare
delivery systems. Sharing of information with
physician offices must be considered; are
the two compatible? Are we meeting the
standard for privacy for the governing agen-
cies? Are data secure? How will it affect pa-
tients and their confidentiality?

Recent technological advances have
changed the way we provide medical care.
The medical record is the foundation by
which physicians and other healthcare pro-
viders base their plan of care. Changing from
a paper record to an electronic one may not
only affect the process of providing care to
patients, but it may raise the possibility of
harming the patient.

SECURITY AND CONFIDENTIALITY

Why does confidentiality matter? The fol-
lowing are reasons that patients need to be
able to trust in the security of their medical
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+ Autonomy - Respecting confidentiality
involves respecting the autonomy of the
patient. Autonomy is ethically important
and is a cornerstone of medical ethics.

¢  Privacy - Respecting confidentiality
means protecting the patient’s privacy.

¢ Trust - Consultations would soon be-
come dysfunctional if the patient could
not rely on the doctor to respect their
confidentiality. Patients would not reveal
anything embarrassing or intimate. Pa-
tients would not seek care if they were
not insured confidentiality.

+ Promise Keeping - There is an implicit
and sometimes explicit duty of promise
keeping between doctor and patient
{Molyneux 2003).

Advances in technology have added a new
dimension to an individual's right to seek
medical care in a confidential and dignified
manner (Freeman 1996). There is a signifi-
cant risk of compromising patient confiden-
tiality with the advent of the Internet and the
EMR. Technology is changing so rapidly that
there are opportunities for hackers or even
accidents in transmission of data (Setness
2003). The misuse of private personal infor-
mation is available for those who are intelli-
gent enough to try to obtain it.

If a patient can not trust a provider or a
facility to protect his or her medical privacy
and keep highly sensitive and personal facts
confidential, a crucial foundation in the rela-
tionship between patient and provider is un-
dermined. Patients will be less willing to di-
vulge sensitive information about their condi-
tion and lives, which will then impede ade-
quate diagnosis and treatment (Alpert 2003).
Many individuals have admitted to doing
something out of the ordinary to keep per-
sonal medical information confidential.
These actions include changing physicians,
paying cash instead of filing an insurance
claim, giving inaccurate or incomplete medi-
cal histories, and asking a physician or other
healthcare provider to not document or to
falsely document information in the medical
record (Alpert 2003). The alteration of medi-
cal information could get in the way of proper
treatment of patients. Therefore, quality of the
treatment received by the patient may not be
adequate.
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RELEASE OF MEDICAL RECORDS

Medical records may be released to an
individual with the proper consent forms com-
pleted. In general, with a paper medical
record, it is relatively easy to monitor the re-
lease of information and to keep track of who
is getting this information. Now that the EMR
is becoming common place, there are other
ways for medical information to be released.
Many times medical information is transferred
via the Internet to other medical institutions
for further patient care, via fax machine or
may even be obtained illegally by a hacker.
Patient confidentiality and security are con-
sidered paramount in healthcare. Maintain-
ing medical information online raises signifi-
cant issues. Great caution is required when
contemplating access to confidential health
information. Information stored on a com-
puter is not necessarily easy to access, but
the proper security measures should be in
place. Technology provides as much as or
even more security than paper records. Loss
of records and misplaced records has al-
ways been a concern. The EMR will elimi-
nate much of this problem.

THE LAW ON EMR

There are many regulations and statutes
which must be followed when maintaining
medical records. Each state has its own set
of laws as well as federal laws which en-
compass all states. These rules and regula-
tions generally describe the requirements
and standards for maintaining, handling,
completing, authenticating, filing, and retain-
ing medical records (Pozgar 2003). These
laws which give patients rights to privacy and
confidentiality include the Human Rights Act
of 1998. It includes article 8 which is the right
to respect “private life.” This may be overrid-
den for “the protection of the public health.”
The Data Protection Act of 1998, also accords
individuals rights, in terms of access to their
data, their right to know how it will be used,
and control, in some circumstances, over its
dissemination (O’'Brein & Chantler 2003).
The impact of these laws has improved pa-
tients rights concerning their health informa-
tion.

HIPAA

The Health Insurance Portability and Ac-
countability Act (HIPAA) of 1996 was enacted
to provide improved portability of health ben-
efits and greater accountability in the area of
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healthcare fraud (Regan 2002). This act will
impact patients and healthcare operations.
It is a step to providing patient privacy and
confidentiality and providing a better service
for the patient. This act is the most signifi-
cant healthcare legislation in the United
States since the creation of Medicare (Regan
2002). The rule will give patients more con-
trol over and access to their health informa-
tion. It will set boundaries on the use and
release of health records and safeguard that
information. Healthcare organizations will be
held accountable for inappropriate use or
release of private health information. The
regulations will establish the following:

1. Give consumers control over their heaith
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They include: training employees about
privacy considerations in the workplace;
receiving complaints from patients on pri-
vacy issues; designating a privacy of-
ficer to assist patients with complaints;
and ensuring that appropriate safe-
guards are in place for the protection of
health information.

4. Establish accountability for medical record

use and release by creating new crimi-
nal and civil penalties for improper use
or disclosure of information. In the past,
there often has not been any legal basis
to prosecute individuals who inappropri-
ately disclose private medical informa-
tion. This rule applies the standards in-
cluded in HIPAA to create new criminal

information by informing patients how
their health information is being used.
This new regulation requires health plans
and providers to inform patients about
how their information is being utilized
and to whom it is disclosed. It gives each
individual patient the right to a ‘disclo-
sure history,’ listing the entities that re-
ceived information unrelated to treatment
or payment, which must be provided
within sixty days. It also limits the re-
lease of private health information with-
out consent by establishing a new fed-
eral requirement for physicians treating
patients and hospitals to obtain patients’
written consent to use their health infor-
mation even for routine purposes, such
as treatment and payment. Other, non-
routine disclosures would require sepa-
rate, specific patient authorization.

2. Set boundaries on medical record use

and release by restricting the amount of
information used and disclosed to the
minimum necessary. Currently, provid-
ers and plans often release a patient's
entire heaith record even if an employer
or other entity only needs specific infor-
mation, such as the information neces-
sary to process a workers compensa-
tion claim. This new regulation restricts
the information that is used and dis-
closed to the minimum amount neces-
sary.

3. Ensure the security of personal health

information by requiring the establish-
ment of privacy conscious business
practices. The reguiations require the
establishment of internal procedures to
protect the privacy of health records.

penalties for intentional disciosure; up
to $50,000 and up to a year in prison.
Disclosure with intent to seli the data is
punishable with a fine of up to $250,000
and up to 10 years in prison. The regula-
tion also establishes new civil penalties
of $100 per person for unintentional dis-
closures and other violations. (Regan
2002)

RECOMMENDATIONS

Below are recommendations that will help
in the protection of confidentiality of HIV/AIDS
patients. First, the education of future physi-
cians and current physicians is important. In
medical schools today, patient confidential-
ity should be stressed and the consequences
of breech of confidentiality should be dis-
cussed. Student physicians will have the re-
sponsibility in the future of protecting HIV/
AIDS patients from unwanted stigma. Physi-
cians want to ensure the highest standards
of care and patient confidentiality must be
one of them.

Second, the security of the EMR must be
a priority in every healthcare organization. The
latest Internet technology and software tech-
nology should be chosen by the Chief Infor-
mation Officer to avoid a break down in se-
curity. The security of the EMR should be the
number one concern for the organization
when setting up or improving records sys-
tems.

Third, the laws governing HIV/AIDS confi-
dentiality and tracking must be enforced to
give patients trust in our healthcare system.
Trust must be there for a patient to be tested
and seek treatment for the disease. Without
trust in the protection of confidentiality, pa-
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tients will not seek treatment, thus increas-
ing the spread of the disease.

Finally, as a society, the stigma of HIV/
AIDS patients should be acknowledged and
hopefully decreased in the future. The edu-
cation regarding this disease is very thor-
ough and the public should know the specif-
ics of its transmission. We should accept
that this disease is widespread and increase
the tolerance for those who are unfortunate
enough to be infected.

CONCLUSION

Our health care system has an ethical and
legal duty to respect patient confidentiality.
Health information and the medical record
reveal some of the most intimate aspects of
an individual’s life, especially those who have
a diagnosis of AIDS or HIV. The importance
of protecting that information in an ever
changing technological environment is es-
sential and may be of more importance to
those suffering with HIV/AIDS.

Our health care system must keep up with
those in other countries and must continue
to provide the highest quality of care. An indi-
cation of our need for improvement was
stated by President Bush who recently stated,
“The 21% century health care system is us-
ing a 19" century paperwork system” (Ging-
rich & Kennedy 2004 23). Politicians like to
say that the United States has the best health-
care system in the world, but that is not en-
tirely true when you consider the information
infrastructure.

Hospitals must weigh the advantages and
disadvantages of the EMR system they are
considering. All considerations should be
evaluated to distinguish which system is right
for a particular hospital or organization. In-
cluding input from different types of health-
care clinicians will enable the CEO to envi-
sion and assemble the appropriate kind of
electronic medical record system for his/her
organization. The quality of care that results
will inevitably be worth the time and effort.

There is a tremendous value in protect-
ing and preserving medical privacy. The so-
cial implications of lack of privacy are devas-
tating to an individual with a life threatening
disease such as HIV or AIDS. Technology is
ever changing and the healthcare industry
must keep up with those changes. Consider-
ing the implications that the EMR could have
on a patient with a disease such as AIDS
and all other stigmatized diseases is an im-
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portant issue to consider.
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